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Continental Guest Sen/ices Corporation v. International Bus Services^ 
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Dear Ms. Brown: 

We write in furtherance of my conversation of today with Ann Newman of your 
office. 

Please find ten copies of: (1) Continental Guest Services Corporation's ("CGSC") 
Order to Show Cause, with attachments, containing the Temporary Restraining Order 
issued by the Court in the New York Action; (2) the transcript of the oral argument held 
before the Court on March 12, 2010 on the application for a Temporary Restraining 
Order; (3) CGSC's Request for Judicial Inten/entlon; (4) CGSC's Memorandum of Law; 
and (5) CGSC's Summons and Complaint. 

As requested by Ms. Newman, we served today by federal express the following 
three parties in the STB Proceeding: David Coburn, Linda Stein and James Yoon. We 
enclose an affidavit of service attesting to such service. 

Please feel free to call me if you have any questions conceming the enclosed. 

cc: Ms. Ann Newman (by e-mail without end.) 
Ms. Betty Zhang (by e-mail) 
Steven J. Shore, Esq. 
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STATE OF NF.W YORK ) 
) ss.: 

COUNTV OF NliVV YORK ) 

MARK A. BERMAN, being duly swom, deposes and says: 

1. I am over 18 years of age, am not a party to this action, and reside m New York State. 

2. On the 16th day of March, 2010,1 served true copies of (1) Continental Guest Services 

Corporation's ("CGSC") Order to Show Cause, with attachments, containing the Temporary 

Restraining Order issued by the Court in the New York Action: (2) the transcript ofthe oral argument 

held before the Court on March 12, 2010 on the application for a Temporary Restraining Order; (3) 

CGSC's Request for Judicial Intervention; (4) CGSC's Memorandum of Law; and (5) CGSC's 

Summons and Complaint upon;. 

David H. Cobum, Esq. 
1330 Connecticut Avenue NW 

Washington DC 20026 

Linda S. Stein, Esq. 
1330 Connecticut Avenue NW 

Washington DC 20026 

James Yoon, Esq. 
120 Broadway 

Suite 26C 

New York, New York 10271 

3. Service was effectuated by delivering same to all of the above by Federal E.xpress 

courier for standard overnight delivery. Airbill Nos. 

• 7933 6027 0470 (David H. Cobum) 
• 7984 8090 7863 (Linda S. Stein);_aQd 
• 7984 8095 1984 (James 

MARK A. BERMAN 

Swom to before me this 
16th day o f .March, 2010 ĝ LKIS MARTINEZ 

Notary Pubic, Sta aof New York 
.yf r . . No. 01MA5C64215 

•JLOS J/ A / / Qual ned in Qv sens County 
J>C tfCcj / /C-1 ^li- (Jjf Commission Expires August 12, 20 >Z' 

NOTARY PUBLIC ^ 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

CONTINENTAL GUEST SERVICES 
CORPORA-nON, 

Plaintiff, 

- against • 

INTERNATIONAL BUS SERVICES, INC. D/B/A 
GRAY LINE NEW YORK, CITY SIGHTS TWIN, 
LLC D/B/A CITY SIGHTS NEW YORK, TWIN 
AMERICA. LLC, BATTERY PARK HOTEL 
MANAGEMENT, LLC, HAMPTON INN TIMES 
SQUARE NORTH, HILTON GARDEN INN TIMES 
SQUARE, NEW YORK WEST 35™ STREET HGI, 
ON THE AVE HOTEL, THE PARAMOUNT HOTEL 
NEW YORK, PARK CENTRAL HOTEL (DE), LLC, 
THIRTY EAST 30™ STREET OWNER, LLC, TIMES 
SQUARE HOTEL OPERATING LESSEE LLC, 
LEXINGTON HOTEL, LLC, W2001 
METROPOLITAN HOTEL OPERATING LESSEE. 
L.L.C, and HIGHGATE HOTELS, L.P., 

Defendants. 

STATE OF NEW YORK ) 
) ss. 

COUNTY OF NEW YORK ) 

Index No. 600643/10 

AFnPAVIT OF SERVICE 

I.A.S. Part 53 

Hon. Charles E. Ramos, J.S.C. 

Motion Seq. No. 1 

m Iff 2010 

'^SSSw 

ANGELA WILLIAMS, being duly swom, deposes and says: 

1. I am over 18 years of age, am not a party to this action, and reside in New York State. 

2. On the 12th day of March, 2010, I served true copies of the within Order to Show 

Cause, together with the papers on which it was based, along with Plaintiffs Amended Memorandum 

of Law in Support of its Motion for a Preliminary Injunction and Temporary Restraining Order, the 

Request for Judicial Intervention, the Amended Statement of Support of Request for Assignment to 

the Commercial Division, and the Amended Summons and Complaint in this action upon: 



Intemational Bus Services, Inc. 
d^/a Gray Line New York 
1430 Broadway, 5th Floor 
New York, New York 10036 

City Sights Twin, LLC 
d/b/a City Sights New York 
1430 Broadway, 5th Floor 
New York, New York 10036 

Twin America, LLC 
1430 Broadway, 5th Floor 
New York, New York 10036 

Highgate Hotels, L.P. 
545 E. John Carpenter Freeway 
Irving, Texas 75062 

Battery Park Hotel Management, LLC, 
102 North End Avenue 
New York, New York 10281 

Hampton Inn Times Square North 
851 Eighth Avenue 
New York, New York 10019 

Hilton Garden Inn Times Square 
790 Eighth Avenue 
New York, New York 10019 

On The Ave Hotel 
2178 Broadway 
New York, New York 10024 

The Paramount Hotel New York 
235 West 46th Street 
New York, New York 10036 

Park Central Hotel (DE), LLC 
870 Seventh Avenue 
New York, New York 10019 

Thirty East 30th Street Owner, LLC 
30 East 30th Street 
New York. New York 10016 

Times Square Operating Lessee LLC 
1568 Broadway 
New York. New York 10036 

Lexington Hotel, LLC 
511 Lexington Avenue 
New York, New York 10017 

W2001 Metropolitan Hotel Operating Lessee, 
L.L.C. 
569 Lexington Avenue 
New York, New York 10022 

New York West 35th Street HGI 
63 West 35th Street 
New York. New York 10001 

3. Service was effectuated by delivering same to all of the above Defendants by Federal 

Express courier for priority ovemight delivery. Airbill Nos. 

• 7933 5214 5710 (Intemational Bus Services, Inc. d/b/a Gray Line New 
York); 

• 7984 7276 9310 (City Sights Twin, LLC d/b/a City Sights New York); 
• 7933 5216 7760 (Twin America, LLC); 
• 7984 7279 0109 (Highgate Hotels, L.P); 
• 7933 5218 2737 (Battery Park Hotel Management, LLC); 
• 7984 7280 6075 (Hampton Inn Times Square North); 



7933 5219 7660 
7933 5220 8638 
7933 5214 9771 
7933 5216 2850 
7933 5217 1269 
7933 5217 8767 
7933 5218 6916 
7933 5219 4590 
7984 72818274 
respectively. 

(Hilton Garden Inn Times Square); 
(New York West 35th Street HGI); 
(On The Ave Hotel); 
(The Paramount Hotel New York); 
(Park Central Hotel (DE), LLC); 
(Thirty East 30th Street Owner, LLC); 
(Times Square Operating Lessee LLC); 
(Lexington Hotel, LLC); and 
(W200I Metropolitan Hotel Operating Lessee, L.L.C), 

'̂ „ sŜ tSUxmA^ 
ANGELA WILLIAMS 

Swom to before me this 
15th day of March, 2010 

NOTARY PUBLIC 
« ^WATTHEW R. MARON 
Notary Public, State of New Vbrk 

^ NO.02MA6U1948 
QuBltfled in New York County . . _ . . ^ g j j ^ Commission Expires 03/061/3 
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CONTINENTAL GUEST SERVICES CORPORATION, 
Plaintiff, 

.-X 
• \ ' i , . . 

- against -

INTERNATIONAL BUS SERVICES, INC., D/B/A 
GRAY LINE NEW YORK, CITY SIGHTS TWIN, LLC 
D/B/A CITY SIGHTS NEW YORK, BATTERY PARK 
HOTEL MANAGEMENT, LLC, HAMPTON INN TIMES 
SQUARE NORTH, HILTON GARDEN INN TIMES 
SQUARE, NEW YORK WEST 35TH STREET HGI, ON 
THE AVE HOTEL, THE PARAMOUNT HOTEL NEW 
YORK, PARK CENTRAL HOTEL (DE), LLC, 
THIRTY EAST 30TH STREET OWNER, LLC, TIMES 
SQUARE HOTEL OPERATING LESSEE LLC, 
LEXINGTON HOTEL, LLC, W2001 METROPOLITAN 
HOTEL OPERATING LESSEE, L.L.C. and 
HIGHGATE HOTELS, L.P., 

Defendants. 

INDEX NO:600643/10 

-X 
60 Centre Street 
New York, New York 
March 12, 2010 

BEFORE: 

THE HON. CHARLES RAMOS, J.S.C, 

APPEARANCES; 

GANFER & SHORE, LLP 
Attorneys for Plaintiff 
360 Lexington Avenue 
New York, New York 10017 
BY: MARK A. BERMAN, ESQ. 

GABRIEL LEVINSON, ESQ. 
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(Appearances continued) 
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APPEARANCES: (Continued) 

SARETSKY KATZ DRANOFF & GLASS, L.L.P. 
Attorneys for Defendant Twin America 
47 5 Park Avenue South 
New York, New York 10016 
BY: ALAN G. KATZ, ESQ. 

SILLER WILK LLP 
Attorneys for Defendant Hotels 
675 Third Avenue 
New York, New York 10017 
BY: ALAN D. ZUCKERBROD, ESQ. 

^ " ^ ^ 1 7 0 

JACK L. MORELLI 
Senior Court Reporter 

-J.L.M.-
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THE COURT: Good afternoon everyone. 

MR. BERMAN: Good afternoon. Your Honor. 

THE COURT: Plaintiff, tell me what the problem 

IS. 

MR. BERMAN: Mark Berman for the law firm of 

Ganfer & Shore, we represent the Plaintiff Continental 

Guest Service Corporation. 

Your Honor, Continental Guest Service 

Corporation is a company that's been in existence over a 

hundred years. And it leases travel tour concierge desks 

in the hotels throughout the New York City. That is 

where people buy theater tickets, sightseeing bus 

tickets. That is what they have done for the last 

hundred years. We have a perfect storm here. Your Honor. 

This is an antitrust restraintive trade and unfair 

competition case. 

As a New Yorker, ubiquitous around the city are 

the double decker tour buses that you see all over the 

place. That has become one of the most popular, if you 

will, things to do for tourists in the city. 

THE COURT: How many companies are there doing 

it now? 

MR. BERMAN: Right now they're combined 

represented by Twin America, one entity controlling over 

90 percent of the market. They recently combined it was. 

-J.L.M.-
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if you will, Gray Line, Coach but in last year they 

became one. 

THE COURT: Was it merger, an acquisition, a 

joint venture? 

MR. BERMAN: They will speak more to that, but 

it was a merger. And the New York Attorney General is 

investigating their monopolistic issues, had subpoenaed, 

sought documents. And it I think became a jurisdictional 

fight because the new entity. Twin America, sought to 

reclassify itself as an interstate company. So it went 

the Department of Transportation in Washington. So New 

York and Washington are currently having a jurisdictional 

battle to look over the monopolization issues. 

New York State Attorney General in response to 

the petition of Twin America to be recognized as an 

interstate bus company, filed their report in connection 

with that jurisdictional dispute. And basically says. 

Your Honor, and it's attached as Exhibit A to the 

complaint, as Exhibit A, if you will, to the moving 

affidavit, that they are very concerned, they believe 

that there is an unfair, improper monopoly going on. 

THE COURT: Now, I didn't follow what you said, 

let me take a look at Exhibit A now. 

MR. BERMAN: Look at Exhibit A, Your Honor. 

THE COURT: Now, this is the comment from the 

-J.L.M.-
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attorney general? 

MR. BERMAN: This is the comment of the New 

York Attorney General. 

THE COURT: Who is going to decide the 

jurisdictional issue? 

MR. BERMAN: They are fighting right now and 

New York has put it before Washington. 

THE COURT: This is agency to agency right now? 

MR. BERMAN: This is New York State on one 

hand, the AG's office, and the United States Department 

of Surface Transportation up there. 

THE COURT: But they are dealing with it on 

their own as an agency basis, they are not litigating yet 

as to — 

MR. BERMAN: It's a New York issue, they say 

it's interstate issue. 

THE COURT: Okay. 

MR. BERMAN: Looking at the AG's report 

comments. Your Honor, what they basically say, is this 

monopoly, if you will, this merger creates restraintive 

trade. It's 89 percent our client sales. It's more like 

95 percent. But be that as it may, we have a perfect 

storm. What they have created is one entity horizontally 

controlling the double decker tour bus market which is 

unique because of the price point. That's what everyone 

-J.L.M.-
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wants to do when they come into the city, is travel 

around, get on, get off. 

THE COURT: And your client maintains a desk cr 

office at each of these hotels? 

MR, BERMAN: Let me move to the next step so 

you get the linkage between our client. What the bus 

company has admitted to our client, the joint merger 

company says, we want to make sure that other bus 

companies don't come into the city. We want to ensconce 

ourselves, we want to make sure that we're protected and 

not held hostage. How are they going to do that? They 

are going to go, they are going to monopolize vertically. 

The largest consumer, seller of the double 

decker tour bus tickets are our clients in the 43 hotels. 

So they are going — 

THE COURT: What does your client do, maintain 

a desk? 

MR. BERMAN: Our client maintains a desk in 

each hotel. Our client average revenues run into the 

tens of millions of dollars a year. They sell millions 

of dollars worth of tickets. 

THE COURT: In addition to the tour bus tickets 

what else does your client sell? 

MR. BERMAN: Our client will do theater tickets 

and sporting good tickets. And sporting event tickets. 

-J.L.M.-
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restaurants. They are the travel tour concierge and they 

have been doing this for 10, 20 — 

THE COURT: What's your relationship with the 

various hotels? 

MR. BERMAN: We lease a desk there with quite a 

substantial amount of money that we pay for the right to 

provide tourists, guests, anything they want. 

Now, we're a full service concierge tour and 

travel company. If we cannot — and they have said, you 

guys get in our way taking over all of the desks, go to 

the AG, interfere with us — they have already since the 

merger they have increased ticket prices by $5, reduced 

our commissions by 25 percent. 

THE COURT: Is there a written contract between 

your client and Twin America? 

MR. BERMAN: No, there is an understanding, 

there is no written, signed agreement. Your Honor. What 

they have done is, payment terms have been 30 plus days, 

now it's five days. You don't pay, we're going to shut 

you off. Well, what we have done, they are going 

after — 

THE COURT: They shut off, let's say they are 

unhappy with the plaintiff's manner of making payment, 

they don't want you to have that 25 day float. How else 

are they going to sell their tickets? 

-J.L.M.-
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MR. BERMAN: Well, what they are going to do 

is, right now they have the guys on the street corners 

selling them as you see walking around Manhattan. But 

the goal here is to strangle us, don't give us the right 

to sell their tickets. The general managers from the 

hotel say you're at our concierge desks, all my desks, 

this is what everybody wants; you're not full service. 

We're going to terminate you. We're going to kick you 

out. We're not going to renew. 

And they this week created an entity. Now this 

is a bus company that admits that they have never been in 

the concierge business. They just opened up this week a 

concierge bus division,- a concierge tour desk division 

going to take over, and their goal is to take over all 

our spots. 

Now, if they take over our spots, they have 

squeezed us out. You think that they are going to sell 

anything else other than their double decker tour bus 

tickets? We're an independent, we do this, we do that. 

We're not aligned with anybody else. So this perfect 

storm they are going across and they are going up. 

So far they have through investments in hotels 

and management companies, our understanding is they have 

sought to terminate 11 of our hotel concierge desk 

leases. They have issued termination notices, the 30, 

-J.L.M.-



( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Colloquy 

60, 90, 120 days out depending on what the agreement is. 

And in fact, some of them are for cause. That's 

irrelevant to them. We're just, through their economic 

pressure, their muscle, because this is Coach, this is 

Stage Coach, this is Gray Line, they are humongous. And 

they are coming down and saying we are going to take over 

the primary distribution channel of our tickets. You're 

going to be put out of business. We're taking over the 

whole city. And we're going to sell, no doubt, only our 

stuff and you're going to be gone. I mean, so they are 

going across and up. And the attorney general in 

there — 

THE COURT: Wait. The attorney general hasn't 

acted yet and we don't know if he's going to or not. 

What, here there is no duty? What's the wrong that you 

accuse the defendants of? 

MR. BERMAN: The wrong are Donnelly Act 

antitrust violations, both monopolization of the tour bus 

market but attempted monopolization, restraint of trade. 

THE COURT: What extent do you have a private 

right of action under the Donnelly Act? 

MR. BERMAN: We do have, that shouldn't be a 

problem. Your Honor. And in fact, the case law says we 

are to notify the AG's office that we — 

THE COURT: Because they can step in if they 

-J.L.M.-
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want to. 

MR. BERMAN: And we did so notify them. 

THE COURT: Have they responded? 

MR. BERMAN: No, they haven't. Because we did 

this today, we notified them yesterday. I have no doubt 

in my mind they will. I mean, I don't know, I haven't 

spoken to the assistant attorney general in charge of 

this matter who wrote or signed that report. They will 

be here. 

Right now we are here on a TRO, preliminary 

injunction. We don't want rhem to shut off the sales of 

these tickets. No harm to them if you keep it a TRO in 

effect. 

THE COURT: How imminent is the harm to your 

client? 

MR. BEiŷ AN: Very imminent. If today they shut 

off the spigot of the double decker tour bus tickets, the 

GMs, they are — 

THE COURT: I want to know what is in the 

pipeline with a TRO. I need to know there is going to be 

some irreparable harm that's going to happen between 

today and the return date. 

MR. BERMAN: Yes, Your Honor. The GM, what's 

going to happen is the customers, the people who go to 

purchase are going to go there and say, I want to do 

-J.L.M. 
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this; we don't sell chis. What do you mean you don't 

sell this? GMs within a day or two, what do you mean 

you're not full service? We're terminating you. You're 

gone. You're not full service. 

THE COURT: Today you're still selling the bus 

tickets, correct? 

MR. BERMAN: As of when we sit here right now, 

to my knowledge they have not turned off the spigot. 

They have told us if we go to the authorities and go to 

the AG and get in the way, and we've written letters to 

the 11 hotels saying it's a breach of your agreement, 

unfair competition, you're colluding and partaking with 

this vertical and horizontal monopolization, and the 

termination are no force and effect. 

THE COURT: The termination notices have 

already been served on your client? 

MR. BERMAN: And we have responded accordingly 

by saying that we don't — 

THE COURT: And the termination notices were 

served by the hotels that are identified here? 

MR. BERMAN: They were served on the letterhead 

of either the hotel or management company that has 

ownership. There were 11 termination notices. Of course 

the case goes beyond just these 11 hotels, but we're 

sitting here today — 

-J. .M. 
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THE COURT: Who is represented here today as 

far as the defendants are concerned? 

MR. KATZ: Alan Katz, Your Honor, for Twin 

America, the bus company. 

THE COURT: That's the bus companies? 

MR. KATZ: Yes. 

MR. ZUCKERBROD: Alan Zuckerbrod for the 

hotels. 

THE COURT: So everybody is somewhat 

represented here, even though not everyone has a tie. 

MR. ZUCKERBROD: It was Friday afternoon. 

MR. KATZ: But the voices here will represent 

them. • 

MR. BERMAN: Just a couple, one thing to be 

clear. Ninety-five percent of my client's revenues come 

from these 43 concierge desks. 

THE COURT: I understand. 

MR. BERMAN: This is nowhere a little thing. 

This is, they lose the desks, they're gone, it's goodbye. 

THE COURT: What do you need either by way of 

TRO or assurances that will keep everything in status quo 

between now and the return date? 

MR. BERMAN: What I want is to ensure that they 

continue to permit us to sell their double decker 

sightseeing tour tickets. No change of terms. Whatever 

-J.L.M.-



13 

c 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Colloquy 

they are today, they remain until you hear it. 

THE COURT: Let's see if we can — I hate to 

try to decide a case the first day I hear it. And right 

now all I'm concerned about is the TRO. 

I don't know to what extent you can speak for 

your clients. But what I would like to do, if I can, is 

to get an agreement that the status quo will be 

maintained pending the return date. Just pick ourselves 

a nice convenient return date, 

MR. KATZ: There are two issues that they are 

seeking the TRO on. They are seeking the TRO, and I 

would like to respond eventually to what counsel said. 

But seeking TRO to stop an imaginary stoppage of ticket 

sales. But they are also seeking a TRO to prevent the 

hotels from terminating. 

MR. BERMAN: That was the second aspect. 

MR, KATZ: And again, prevent my client from 

starting their operation on the desks. 

Your Honor, this is not an antitrust action. 

This is an action for a TRO based upon contracts or not, 

whether they exist or not. And amazingly in all the 

papers, and we just got these today, so, amazingly the 

papers that are before you, these contracts that 

establish the rights are not attached or not presented to 

the Court. So what we have here are contracts which the 

-J.L.M.-
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hotel has with a vendor to run a concierge desk which 

have termination provisions. 

The hotel has elected in the case of 11 hotels 

to exercise those termination rights. And they entered 

into an agreement with my client to run those concierge 

desks. 

I will represent to the Court that nowhere in 

those contracts or anywhere has it ever been discussed 

that at these concierge desks only Twin America products 

are going to be sold. In fact, we're going to sell 

products to the shows, to the sporting events and to the 

other tourist related transactions. 

The attorney general's action or investigation 

has nothing to do with ticket selling. It has to do with 

whether two companies can have a joint venture together 

to operate a bus company. 

THE COURT: I think to be fair to the attorney 

general, that report was focused in on one particular 

problem. But the plaintiff, the picture the plaintiff 

has painted now is somewhat more complicated. 

MR. KATZ: I understand that. But it's not the 

picture that the attorney general has painted, it's what 

this party — 

THE COURT: I understand. He's relying, in 

par::, upon the attorney general's concerns. 

-J.L.M.-
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MR. KATZ: Your Honor, you know, I'm a 

procedural type of person. We're here more than 30 days, 

more than 30 days after the termination notices have been 

sent and now they seek injunctive relief. 

They are here after my client and their client 

have sat down to try to negotiate the purchase and sale 

of their business. In fact, a meeting with them was 

scheduled to be next week to continue those discussions. 

Obviously, they didn't like the tenor of the offer made 

to purchase the business on the other hotels. 

Your Honor, with all due respect, this is a 

business dispute based upon contractual relationships 

that aren't even before the Court. 

THE COURT: I am concerned about the scope, 

I'll say the breadth rather, of your client's alleged 

domination of the market. Is it true that your clients 

control about 90 percent of the tour bus, the double 

decker tour business market? 

MR. KATZ: Your Honor, I don't know the exact 

percentages. There is no doubt that my clients have a 

significant tour bus business. 

THE COURT: You're combined, the blue — 

MR. KATZ: The blue and the red you see in the 

streets. I'm not an antitrust lawyer, they have 

antitrust counsel they have retained that I'm sure will 

-J.L.M.-
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one day appear before you. But the argument is the bus. 

It's not the buses that are the relevant market, it's the 

tour industry. We're competing for dollars based upon 

the Circle Line. We're competing for dollars based on 

helicopter rides. We're competing for tourist dollars 

for Madame Tussaud's. The market is just not limited 

to ~ 

THE COURT: My concern is the arguments being 

made, and the cancellation notices would seem to back 

them up, that losing the tour bus, double decker tour bus 

market puts them out of business. And it does present us 

with the horizontal and vertical domination of this 

market. That is your clients will be in a position to 

control not only the providing of the bus service itself, 

but you'll also be able to control or your client will be 

able to control the sales of tickets to, yes, the boat 

tours, yes, the shows and the ball games. But also, and 

more importantly to you, the sale of the bus tickets. 

It's not mere happenstance, it would seem to me 

that a bus company is interested in that, dominates the 

market, is interested in dominating the secondary market 

of its tickets. And that is I would assume the primary 

manner in which these tickets get out to the public. 

MR. KATZ: Your Honor, with all due respect, I 

don't think that there is any prohibition for me to 

-J.L.M.-
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determine how I sell my own tickets. 

THE COURT: But the Donnelly Act does impose a 

screen through which we view these activities. And, 

quite frankly, the allegations that I've seen so far 

would hit a lot of the right buttons. 

MR. KATZ: Your Honor, they are allegations, 

not facts, not evidence before you. There is another 

presentation, another story to make. But the point is 

these, the plaintiff has only their contractual right to 

be there. 

THE COURT: No, they have the right to compete 

in a market where" the Donnelly Act is not violated. -

MR. KATZ: We are not prohibiting them from 

competing. They can sell, they have other hotel desks. 

How many other hotel desks do you have, 40? We're just 

talking about 11. They can compete. They can go, like 

we do, they can sell on their website if they want. The 

hotels determine, not me, who sells in their hotels. 

MR. BERMAN: Your Honor, if I may for a couple 

of moments. 

THE COURT: Sure. 

MR. BERMAN: In the attorney general's report 

on page six, just to be clear, the attorney general's 

report says. Coordinate action by direct competitors can 

also limit a competition for marketing with ticket 

-J.L.M.-



18 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Colloquy 

selling partners such as hotel concierges. 

You asked the question before of counsel for 

the defendant, would they agree not to stop selling the 

tickets to ray client. You did not hear an answer to your 

very direct question. Why? Because this week they 

opened up a competing concierge desk company. They say 

we waited too long, there were negotiations, we were 

going to meet next week. They just opened up the 

competition this week. 

THE COURT: Fellow, fellows. 

MR. KATZ: You're wrong, counsel, you're wrong. 

THE COURT: Guys, I'm granting the TRO as 

prayed for. When do you want — 

MR. KATZ: Your Honor. 

MR. ZUCKERBROD: Your Honor. 

THE COURT: Excuse me. I want to know when we 

have this returnable. And make it as quickly as you 

like. 

MR. KATZ: It's one thing to grant the TRO as 

far as us not taking the business away. But are you 

granting the TRO preventing them, the hotels, from 

terminating their agreements? 

THE COURT: Yes, I thought I was pretty clear 

when I said I was granting the TRO. When do you want 

this returnable? You tell me, you're the opposition. I 

-J.L.M.-
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already got their papers, it's really up to you. And 

you'll want it as quickly as possible so you don't have 

any prejudice. 

MR. FCATZ: Well, except that we have retained, 

we have hired, we have implemented two of the hotels to 

take effect on Monday. And here we are three days — 

THE COURT: I don't think that affects that it 

all. 

MR. BERMAN: Yes, it does. 

THE COURT: Restraining from ceasing to sell? 

MR. BERMAN: From terminating the agreements. 

THE COURT: That's the hotels terminated, they 

already terminated those agreements apparently. 

MR. ZUCKERBROD: May I be heard on the behalf 

of the hotels? You had asked a question, what's the 

relationship between the hotels and the plaintiff. 

They're a concessionaire. They have a desk and sell 

tickets, bus tours, everything, dinner reservations. 

Those are fairly simple agreements. Some are terminable 

with cause, some without cause, some have expired. 

Significantly, the plaintiff has brought this 

application. As far as we're concerned it's a breach of 

contract case in terms of our rights. They haven't 

attached — 

THE COURT: If you're right, you're going to 

-J.L.M.-
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win. If you're wrong, the Donnelly Act is going to start 

punishing people. 

MR. BERMAN: On termination we contend the 

termination was improper, because the termination — 

THE COURT: I understand, I understand. I'm 

way ahead of you guys. All I want to know is when you 

want this returnable. 

MR. BERMAN: We should have a standstill on the 

termination with those two hotels until — 

THE COURT: You're getting a stay. If you work 

out an agreement, God bless you. All I need to know is 

when are you coming back, that's all I need to know. And 

when do you want to get your opposing papers in. When 

can you get your opposing papers in? 

MR. KATZ: Two weeks. 

THE COURT: So that's the 26th. We don't sit 

on Fridays. You want to make this the 30th of March? 

MR. ZUCKERBROD: Sure. 

THE COURT: The 26th for the papers. And we 

come back and see you on April 5 for the motion, 6th, 

7th? 

MR. KATZ: April 5̂ "̂ . 

THE COURT: So your papers by the 28th. 

MR. BERMAN: Do we have a chance to reply? 

THE COURT: No. And you're on for the 5th of 

-J.L.M.-
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April. See you then, guys. 

MR. LEVINSON: Is that 26 or 28? 

THE COURT: The 26th for the papers. And I'm 

going to see you on the 5th. I don't want to do it that 

st long. What about coming in on the 30th or 31 for the 

motion? 

MR. KATZ: That's better. 

THE COURT: Yes, make it a little quicker. 

MR, KATZ: Which date? 

THE COURT: Let's make it the 31̂ *̂ . 

MR. BERMAN: What time. Your Honor? 

THE COURT: 11:00. 

MR, BERMAN: And you're accepting service of 

our papers today so we don't have to go through the 

razzmatazz of serving each hotel? 

MR. ZUCKERBROD: Of course, 

MR. BERMAN: Of course you're accepting? 

MR. ZUCKERBROD: Of course I'm accepting. 

THE COURT: Of course. Today is the 12th so it 

gets served today, returnable on the 31 and papers on 

the 28th. Terrific. I'm looking forward to it already. 

You know, you can always settle this case between now and 

then. 

-J.L.M.-
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CERTIFIED TO BE A TRUE AND ACCURATE TRANSCRI 

JACK L. MORELLI, CM, CSR 

-J.L.M.-
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This Memorandum of Law is submitted on behalf of Plaintiff, Continental Guest Services 

Corporation ("Plaintiff' or "CGSC"), in support of Plaintiffs application, pending a 

determination of its motion for a preliminary injunction, for a: (1) temporary restraining order 

seeking to (i) restrain and enjoin Defendants International Bus Services, Inc. ("IBS"), City Sights 

Twin, LLC ("City Sights"), and Twin America, LLC ("Twin America") (IBS, City Sights, and 

Twin America are collectively referred to as the "Bus Company Defendemts") and their related 

entities and individuals from ceasing to sell double-decker tour bus tickets to Plaintiff and fix>m 

changing the current terms and conditions of the sale; and (ii) restrain and enjoin Battery Park 

Hotel Management, LLC, Hampton Inn Times Square North. Hilton Garden Inn Times Square, 

New York West 35"* Street HGI, On The Ave Hotel, The Paramount Hotel New York, Park 

Central Hotel (DE), LLC, Thirty East 30*'' Street Owner, LLC, Times Square Hotel Operating 

Lessee LLC, Lexington Hotel, LLC, and W2001 Metropolitan Hotel Operating Lessee, L.L.C. 

(collectively, the "Hotels"), Highgate Hotels, L.P. ("Highgate") (the Hotels and Highgate are 

collectively referred to as the "Hotel Defendants") from terminating Plaintiffs concierge, tour or 

travel desk agreements with each such Hotel; and (2) a preliminary injunction restraining and 

enjoining the Bus (Company Defendants and related companies and individuals from interfering 

with thirty-three other hotel concierge desk agreements that Plaintiff had entered into. 

PRELIMINARY STATEMENT 

The New York State Office ofthe Attomey General (the "Attomey General"), in a report 

dated November 2, 2009 (the "NYAG's Report")', agrees with Plaintiffs claims, and advised the 

United States Surface Transportation Board (the "STB") that it believes that IBS' and City Sights' 

joint venture agreement to form Twin America will, inter alia: (i) create an illegal monopoly; (ii) 

' A copy ofthe NYAG's Report is annexed to the Affidavit of Betty Zhang, the President of CGSC, swom to 
on March 11, 2010 (the "Zhang Aff."), as Exhibit "A". Also accompanying this brief is the Emergency Affidavit of 
Mark A. Berman, swom to on March 12,2010 (the "Berman Aff."). 



illegally restrain trade and competition; and (iii) allow the Bus Company Defendants lo obtain 

vertical monopolistic control of other markets by eliminating competition in other markets, such 

as the Sightseeing Tour Bus Sales Market. 

More specifically, the Attomey General in his Report states that: 

[cjoordinated action by [the Bus Companies] can also eliminate competition for 
marketing with ticket selling partners, such as hotel concierges. . . . 
Coordinated action may foreclose new entrants from gaining access lo a network 
of hotel lobby ticket counters, hotel concierges, and travel agents to sell 
sightseeing tours because of volume discounts, exclusivity or lack of bargaining 
power. 

(See Ex. A, p. 6) (emphasis added). As demonstrated by Plaintiff, the Attomey General was on 

point about the Bus Company Defendants eliminating competition by controlling the 

"marketing" of sightseeing bus tour tickets through the monopolization of New York City's hotel 

concierge desks. 

* * * 

Plaintiff is one of the "ticket selling partners, such as hotel concierges" referred to above 

by the Attomey General. CGSC is an over one hundred year old New York City-based 

sightseeing and hospitality company that, among other things, sells tickets to double-decker 

sightseeing tours in New York City operated by the Bus Company Defendants through forty-

three concierge desks Plaintiff leases located on the first floor of hotels located in New York 

City. 

This application for a temporary restraining order and a preliminary injunction is 

predicated, in part, upon IBS' and City Sights' knowingly and intentionally entering into an 

agreement with each other in order to fonn Twin America to monopolize the double-decker 

sightseeing tour bus market in New York City (the "Sightseeing Tour Bus Market"), in violation 

of the Donnelly Act, in an unreasonable restraint of competition. The purpose of such 



"agreement" was and is to completely control and dominate, curtail competition, and prevent the 

free exercise of consumer choice in the Sightseeing Tour Bus Market. The Bus Company 

Defendants now control approximately ninety percent of such market, if not more. 

The Bus Company Defendants have used and are continuing to use their monopoly and 

market power in such market - the Sightseeing Tour Bus Market - to impede competition and to 

create a monopoly in another market - the sale of double-decker sightseeing tour bus tickets in 

New York City at hotels (the "Sightseeing Tour Bus Sales Market"), for which Plaintiff is the 

largest seller ofthe Bus (Dompany Defendants' services. 

Specifically, the Bus Company Defendants have engaged and are continuing to engage in 

unfair competitive and otherwise predatory conduct in violation of the Donnelly Act with the 

intent of monopolizing the major distribution channel for the sale of their double-decker 

sightseeing tour bus tickets in the Sightseeing Tour Bus Sales Market by taking control of and 

over the hotel concierge desk distribution channel in New York City. By doing this, the Bus 

Company Defendants will ensure that no new double-decker sightseeing tour bus company could 

successfully enter the market, because they would control the major distribution channel for sale 

of such tour tickets, and would, of course, only sell their own tickets. On the other hand, CGSC 

is and will remain independent and would sell the product of any new reputable entrant into the 

Sightseeing Tour Bus Sales Market. 

Initially, the Bus Company Defendants sought to accompUsh this predatory scheme by 

seeking to purchase Plaintiff, but when Plaintiff declined to sell its company, the Bus Company 

Defendants advised that they would use their economic power and financial interests in hotels 

and hotel management companies to force Plaintiff out of such hotels in order to obtain control 

of all hotel concierge desks. 



The fact is that Plaintiffs forty-three hotel concierge desks are the largest single source of 

double-decker sightseeing tour ticket sales for the Bus Company Defendants, and, accordingly, 

the largest single source of the Bus Company Defendants' revenue is through Plaintiffs high-

volume sales of such tickets at Plaintiffs desks. The fact is that ofthe tens of millions of dollars 

in sales generated by CGSC in 2009, approximately ninety-five percent came from its hotel 

concierge desks, and without being able to sell double-decker sightseeing tour tickets, the Bus 

Company Defendants will destroy Plaintiffs business. 

If the Bus Company Defendants are permitted to engage in the anti-competitive conduct, 

as set forth more fully in the Complaint, CGSC will be put of business. Moreover, and as set 

forth more fully below and in the Berman and Zhang Affidavits, Defendants' wrongful conduct 

has inflicted and continues to inflict irreparable harm upon CGSC. 

The Bus Company Defendants have advised Plaintiff that if Plaintiff informed the 

Attomey General or any govemmental entity about the Bus Company Defendants' anti

competitive and predatory conduct or in any way interfered with their plans to take control over 

their primary distribution channel, they would immediately prevent Plaintiff from being able to 

sell the Bus Company Defendants' tickets and services. 

If the Bus Company Defendants stop providing their services and products to Plaintiff, 

which they have indicated they would do, then Plaintiff will be unable to operate its hotel 

concierge desks because the Bus Company Defendants hold the monopoly on double-decker 

sightseeing bus tours and if CGSC is "cutoff' from being able to sell such tickets. Plaintiff will 

be unable to provide any altemative double-decker sightseeing tours to hotel guests. If CGSC is 

prevented from selling double-decker sightseeing bus tour tickets, hotels will no doubt take the 

position that Plaintiff is not properly servicing its guests and will then either immediately 



terminate their concierge desk agreements with Plaintiff or refuse to renew such agreements 

upon their expiration, and will enter into an agreement with the Bus Company Defendants or an 

affiliate, which can supply such tickets, destroying the goodwill and relationships that Plaintiff 

has built up for more than the past one hundred years. 

By Plaintiff informing in writing yesterday that they are disputing the Hotel Defendants' 

wrongful cancellation of their concierge desk contracts with Plaintiff and due to the filing ofthis 

action and sending a copy of the instant Complaint to the Attorney General, CGSC has every 

reason to believe that, absent a temporary restraining order, the Bus Company Defendants will 

immediately prevent Plaintiff from selling their tickets and services, thereby putting Plaintiff out 

of business. 

To fiirther malevolently injure CGSC, the Bus Company Defendants have, inter alia: 

recently reduced the commissions paid to Plaintiff for selling their double-decker sightseeing 

.ticket sales by over twenty-five percent; shortened the time period for Plaintiff to pay the.Bus 

Company Defendants for Plaintiffs sale of such tickets fi'om more than thirty days to five days; 

and threatened Plaintiff that if the Bus Company Defendants did not receive Plaintiffs payment 

for its sightseeing tickets within five days, they would preclude Plaintiff firom selling any of their 

sightseeing services. 

In addition to seeking to destroy Plaintiff by threatening not to sell to Plaintiff its 

products and services, the Bus Company Defendants and Highgate, the company that owns 

and/or manages the eleven Defendant Hotels where CGSC has agreements to operate concierge 

desks (the "Hotels"), have unlawfully interfered with Plaintiffs contracttial relationships with 

those Hotels. As set forth more fully below and in the Zhang Affidavit, the Bus Company 

Defendants, through, among other things, their threats, wrongful economic coercion, direct 



and/or indirect investments in Highgate and/or in the Hotels (Highgate and the Hotels are 

collectively referred to as the "Hotel Defendants"), have caused the Hotels to wrongfully 

terminate and breach their hotel concierge desk agreements with Plaintiff. In addition, the Bus 

Company Defendants are already in the process of poaching Plaintiffs employees who worked at 

such hotels to join the Bus Company Defendants in operating their hotel concierge desk 

business, of which they admittedly have no experience operating. 

The Bus Company Defendants are also in the process of and are currently using their 

economic pressure from their monopolization of double-decker sightseeing tours and other 

tourist services, as well as threats, lo cause other hotels to cancel their hotel concierge desk 

agreements with Plaintiff, thereby eliminating Plaintiffs concierge desks throughout New York 

City. 

Indeed, as set forth more fully in the Zhang Affidavits the Bus Company Defendants 

have admitted that they will "steal" all of CGSC's concierge desks in order to ensure that they 

any new tour bus competitor would have an impossible time entering the market. (Zhang Aff. |^ 

17, 20, 41, 42, 49) The Bus Company Defendants then would control the sole distribution 

channel for tours tickets throughout New York City hotels, and only sell sightseeing tour tickets 

to their own companies. 

As a result, the Bus Company Defendants are on the verge wiping Plaintiff off the 

proverbial map and obtaining vertical, monopolistic control of the Sightseeing Tour Bus Sales 

Market through their control of hotel concierge desks. The Bus Company Defendants will soon 

own and control the largest consumer of their own product (the double-decker sightseeing tour 

bus tickets in New York City) or, in other words, the largest distribution channel for their 

product. 



FACTS 

For a complete discussion of the facts, the Court is respectfully referred to the 

accompanying Berman and Zhang Affidavits and the Complaint, dated March 12, 2010 (the 

"Complaint" or "Cplt.") submitted in support of Plaintiffs application for a temporary restraining 

order and a preliminary injunction, as well as other relief. 

ARGUMENT 

POINT I 

PLAINTIFF IS ENTITLED TO A TEMPORARY 
RESTRAINING ORDER AND A PRELIMINARY INJUNCTION 

Under New York law, as is demonstrated in Point II below, this Court should grant, as 

here, the requested temporary restraining order "pending a hearing for a preliminary injunction 

where it appears that immediate and irreparable injury, loss or damage will result unless the 

defendant is restrained before a hearing may be had." CPLR § 6301; see also CPLR § 6313(a). 

Plaintiff has demonstrated that it has met each ofthe three elements required for the grant 

of a temporary restraining order and a preliminary injunction: (1) a likelihood of success on the 

merits, (2) irreparable injury absent the injimctive relief, and (3) a balancing ofthe equities in the 

movant's favor. See CPLR § 6301; see also Doe v. Axelrod. 73 N.Y.2d 748, 750, 536 N.Y.S.2d 

44 (1988); American Para Professional Systems. Inc. v. Examination Management. Inc.. 214 

A.D.2d 413, 414, 625 N.Y.S.2d 33, 34 (1st Dep't 1995) (citing W.T. Grant Co. v. Srogi. 52 

N.Y.2d 496, 517,438 N.Y.S.2d 761,771 (1981)). 

As Plaintiff has satisfied each of these elements, it is entitled to the issuance of the 

requested temporary restraining order, as well as a preliminary injunction. 



I. Plaintiff Will Suffer Irreparable Injury 

If The Requested Order Is Not Granted 

As a threshold matter, "the purpose of a preliminary injunction is to maintain the status 

quo pending a hearing on the merits, rather than to determine the parties' ultimate rights." 360 

W. 11th LLC V. ACG Credit Co. II. LLC. 46 A.D.3d 367, 367, 847 N.Y.S.2d 198,198 (1st Dep't 

2007). This is precisely what Plaintiff seeks through the requested relief. 

Irreparable harm exists for any "injury for which money damages are insufficient." 

McLaughlin. Piven. Vogel. Inc. v. W. J. Nolan & Co.. 114 A.D.2d 165, 174, 498 N.Y.S.2d 146 

(2d Dep't 1986). Irreparable harm, as here, exists where "the very viability of the plaintiffs 

business, or substantial losses of sales.. .have been threatened." Tom Dohertv Associates. Inc. V. 

Saban Entertainment. Inc.. 60 F.3d 27, 38 (2d Cir. 1995). Tlie United States Court of Appeals 

for the Second Circuit has explained: 

We believe the goveming principle is as follows. Where the availability of a 
product is essential to the life ofthe business or increases business ofthe plaintiff 
beyond sales of that product - for example, by attracting customers who make 
purchases of other goods while buying the product in question - the damages 
caused by loss of the product will be far more difficult to quantify than where 
sales of one of many products is the sole loss. In such cases, injunctive relief is 
appropriate. This rule is necessary to avoid the unfaimess of denying an 
injunction to a plaintifl* on the ground that money damages are available, only to 
confront the plaintiff at a trial on the merits with the mle that damages must be 
based on more than speculation. Where the loss of a product with a sales record 
will not affect other aspects of a business, a plaintiff can generally prove damages 
on a basis other than speculation. Where the loss of a product will cause the 
destruction of a business itself or indeterminate losses in other business, the 
availability of money damages may be a hollow promise and a preliminary 
injunction appropriate. 

Tom Dohertv. 60 F.3d at 38. (emphasis added.) 

Here, money damages would be ineffectual and insufficient, as Plaintiff is faced with the 

imminent prospect of losing its over one hundred-year old business. Ninety-five percent of 

Plaintiffs sales in 2009 came from its hotel concierge desks, and with the loss of being unable to 
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sell double-decker sightseeing lour tickets at such desks, Plaintiffs business will be destroyed. 

(Zhang Aff. ^ 13) The fact is that the Bus Company Defendants have admitted that they intend 

on taking over all of Plaintiffs concierge desks, even though they have no experience in such 

business (Zhang Aff. ^ 20, 41, 42, 49) So far the Bus Company Defendants and Highgate, 

through their anti-competitive actions, have already stolen over twenty-five percent of CGSC's 

hotel concierge desks (11 out of 43 hotel concierge desks), and the Bus Company Defendants 

have admitted that they intend to take over all of Plaintiffs hotel concierge desks. (Zhang Aff ^ 

18,20,41,42,49) 

The Bus Company Defendants know that their control of hotel concierge desks creates an 

impenetrable entry barrier to any new sightseeing tour bus company that would come into New 

York City (as the Bus Company Defendants would not sell such competitor's tour tickets), and 

have advised Plaintiff that they would "cutoff' the sale of their tickets and services to Plaintiff if 

Plaintiff took any affirmative action seeking to curtail their anti-competitive and predatory 

conduct. (Zhang Aff. 1| 10) As indicated above, if the Bus Company Defendants stop providing 

their services and products to Plaintiff, Plaintiff will be unable to operate its concierge desks. 

Because the Bus Company Defendants hold the monopoly on double-decker sightseeing bus 

tours. Plaintiff will thus be unable to provide any altemative double-decker sightseeing bus tours 

to hotel guests. Such tours are unique and the number one activity in New York City for tourists 

to do at such price point. Moreover, it is the double-decker sightseeing bus tours, because of 

their high visibility throughout New York City, that draw hotel guests and others to Plaintiffs 

concierge desks to purchase other services. (Zhang Aff. Tf 15) 

If Plaintiff cannot sell double-decker sightseeing tour tickets, hotels will no doubt take 

the position that Plaintiff is not properly servicing its guests and will then either terminate their 



concierge desk agreements with Plaintiff or refuse to renew such agreements upon their 

expiration, and will enter into an agreement with the Bus Company Defendants or an affiliate, 

which can supply such tickets, thereby destroying Plaintiffs business and the goodwill and 

relationships that Plaintiff has built up for more than the past one hundred years. 

In a further attempt to ensure that the Bus Company Defendants will be able to 

monopolize the market and put CGSC out of business, they have already, inter alia: 

(i) reduced the commissions paid to Plaintiff for selling their double-decker 
sightseeing ticket sales by over twenty-five percent; 

(ii) shortened the time period for Plaintiff to pay the Bus Company Defendants for 
Plaintiffs sale of their tickets from more than thirty days to five days; 

(iii) threatened Plaintiff that if the Bus Company Defendants did not receive Plaintiffs 
payment for its sightseeing tickets within five days, they would preclude Plaintiff 
from selling any of their sightseeing services; 

(iv) wrongfully caused no less than eleven hotels (the Hotels) to wrongfully cancel their 
concierge desk contracts with Plaintiff; 

(v) poached a number of Plaintiffs employees; and 

(vi) invested and continue to invest, either directly or indirectly, in other hotels to exert 
their economic and monopolistic leverage to cause such hotels to cancel their 
contracts with Plaintiff. 

(Zhang Aff HI 6, 11.15, 17-20,28, 35, 39, 52) 

The Bus Company Defendants therefore have and will continue to cause Plaintiff 

numerous forms of irreparable harm - including, the loss of goodwill, loss of long-standing 

relationships, financial ruin - and absent injunctive relief. Plaintiff will be wiped off the 

proverbial map forever. See, e ^ , A.D. Bedell Wholesale Co.. Inc. v. Philip Morris Inc.. 272 

A.D.2d 854, 854, 708 N.Y.S.2d 226,227 (4th Dep't 2000) (affirming the issuance of a temporary 

restraining order where the plaintiff demonstrated that it would suffer irreparable injury from the 

defendant's violation of the Donnelly Act); Gold Star Ice Cream Co.. inc. v. Haagen-Dazs Ice 
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Cream. Inc.. 1981 WL 11456 at *2 (Sup. Q. Nassau Co. 1981) (the court granted a the plaintiff a 

preliminary injunction in connection with Donnelly Act violations because "[ijrreparable harm 

may come if defendant were permitted to effectively shut the plaintiff and other competitors our 

of certain areas of the market"); Tom Dohertv. 60 F.3d at 38 (preliminary injimction affirmed 

where a party was threatened with the loss of a business and the party's goodwill associated with 

the business); Reuters Ltd. v. United Press Intem.. Inc.. 903 F.2d 904, 908 (2d Cir. 1990) 

(threatened loss of customers from a party's termination of the supply of a product constituted 

irreparable harm and warranted the issuance of a preliminary injunction). Accordingly, Plaintiff 

has established that it will suffer irreparable harm if injunctive relief is not granted. 

IL Plaintiff WiU Succeed On The Merits Of This Action 

A party moving for a preliminary injunction need not establish a certainty of success 

(which Plaintiff is confident that it will), see, e.g.. Props for Todav. Inc. v. Kaplan. 163 A.D.2d 

177,178, 558 N.Y.S.2d 38, 39 (1st Dep't 1990), Parkmed Company v. Pro-Life Counseling. Inc.. 

91 A.D.2d 551, 552, 457 N.Y.S.2d 27, 29 (1st Dep't 1982), but it is sufficient that the movant 

make a prima facie showing of entitlement to relief, which, as set forth below, it has. See 

Parkmed. supra. Sec also McLaughlin. 114 A.D.2d at 172-173,498 N.Y.S.2d at 152. 

A. The Bus Company Defendants and Highgate Have 

Violated The Donnelly Act and Engaged In Unfair Competition 

The Donnelly Act is the New York State antitmst statute designed to protect competition 

and redress the anti-competitive effects of a variety of unlawful business practices in that il 

prohibits: (i) every contract, agreement, or arrangement (such as a conspiracy) whereby a 

monopoly may be established or maintained or whereby competition or the free exercise of a 

business activity may be restrained; (ii) anti-competitive conduct in any business, trade, or 
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commerce; and (iii) price-fixing of any business, trade, or commerce. See General Business Law 

§340. 

To assert a Donnelly Act̂  violation, a party is required to: 

(1) identify the relevant product market, (2) describe the nature and effects ofthe 
purported conspiracy, (3) allege how the economic impact of that conspiracy is to 
restrain trade in the market in question, and (4) show a conspiracy or a reciprocal 
relationship between two or more entities. 

Yankees Entertairunent and Sports Network. L.L.C. v. Cablevision Systems Corporation and 

CSC Holdings. 224 F. Supp.2d 657, 678 (S.D.N.Y. 2002); Capitaland United Soccer Club Inc. v. 

Capital Dist. Sports & Entertainment Inc.. 238 A.D.2d 777, 779, 656 N.Y.S.2d 465, 467 (3d 

Dep't 1997) (same). 

Here, the two relevant product markets in which the lawful restraints and other anti

competitive conduct alleged herein have had and will continue to have anti-competitive effects 

are inextricably intertwined. The first is the market for double-decker sightseeing tour buses -

the Sightseeing Tour Bus Market. Double-decker sightseeing tours in New York City allow 

passengers to board and un-board buses at short intervals along a tour route of historical sites, 

monuments, and other places of interest/sights, and allow passengers to board any bus at any 

interval along the tour route for the sightseeing tour that was purchased. The second market is 

the hotel concierge desk distribution charmel for the sale of tickets to passengers for the double-

decker sightseeing tours in New York City - the Sightseeing Tour Bus Sales Market. (Cplt. ^ 

36) 

The relevant geographic market for the Sightseeing Tour Bus and Tour Bus Sales 

Markets for the purposes of this lawsuit is New York City. The major geographic routes for the 

Bus Company Defendants' double-decker sightseeing tours buses are located in the boroughs of 

^ The Donnelly Act has often been called a "Little Sherman Act" and should "generally be construed in light 
of Federal precedent". Anheuser-Busch. Inc. v. Abrams. 71 N.Y.2d 327,335, 525 N.Y.S.2d 816,820 (1988). 
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New York City, the buses only carry passengers that are allowed to board and un-board at 

locations that are only in New York City. Furdier, Plaintiffs sale to and customers' pick-up of 

tickets for the Bus Company Defendants' double-decker sightseeing tours are done at the hotel 

concierge desks only located in New York City. (Cplt. H 40) 

1. The Bus Company Defendants Have 

Monopolized The Sightseeing Tour Bus Market 

From the time of their existence through the spring of 2009, the Bus Company 

Defendants were separate and distinct companies. In fact, through their respective trade names, 

they were direct and fierce competitors in the Sightseeing Tour Bus Market. (Zhang Aff. | 22) 

Notwithstanding this fact, when IBS and City Sights were acting as separate and distinct entities 

and competitors, they each controlled approximately one half of more than ninety percent ofthe 

Sightseeing Tour Bus Market. (Zhang Aff. | 24) For many years, the double-decker sightseeing 

tours buses from IBS and City Sights were the only buses that ran three out of the four major 

geographic routes in New York City. (Zhang Aff. TJ 23; Ex. A) 

No doubt, the Bus Company Defendants knew that, by forming Twin America, they 

could eliminate all competition, dominate, and obtain a monopoly over the entire Sightseeing 

Tour Bus Market by combining their forces and respective companies in order to control ninety 

percent ofthe market. (Zhang Aff t 25) Accordingly, in or about March 2009, Twin America 

was formed over the strong objections of the Attomey General. (Zhang Aff. | 26; Ex. A) The 

Attomey General stated in his Report to the STB that, inter alia, the Bus Company Defendants 

had violated antitrust laws and eliminated fair competition in the Sightseeing Tour Bus Market, 

and therefore created an illegal monopoly. (Zhang Aff T[| 7-8; Ex. A) 

This unlawful monopolization and restraint of trade by the Bus Company Defendants is a 

clear violation ofthe Donnelly Act. See Capitaland United Soccer Club Inc., 238 A.D.2d at 779, 
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656 N.Y.S.2d at 467 (conspiracy to curtail competition and economically impact the market 

violated General Business Law § 340); New York ex rel. Spitzer v. Saint Francis Hosp.. 94 F. 

Supp. 2d 399, 411-414 (S.D.N.Y. 2000) (an agreement to eliminate competition, fix prices, and 

allocate market share violated General Business Law § 340); Global Reinsurance Corporation-

U.S. Branch v. Equitas Ltd.. 20 Misc. 3d 115(A), 867 N.Y.S.2d 16, 17,2008 WL 2676805 (Sup. 

Ct. N.Y. Co. 2008) (former competitors that entered into a conspiracy to consolidate their market 

power, stifle competition, and fix prices below those that would prevail in a competitive market 

violated the Donnelly Act); People v. Wisch. 58 Misc. 2d 766, 768, 296 N.Y.S.2d 882, 885 (Sup. 

Ct. N.Y. Co. 1969) (even if the price fixed by a party is reasonable, it still violates the Donnelly 

Act "if the price was fixed on a horizontal level as the result of the unlawfiil combination and 

resulted in restraint of trade"). 

2. The Bus Company Defendants Have Attempted 
To Monopolize The Sightseeing Tour Bus Sales Market, 
Restrain Trade And Have Engaged In Unfair Competition 

Plaintiff operates concierge desks in forty-three hotels providing hotel guests and other 

customers with, among other things, the Bus Company Defendants' double-decker sightseeing 

tour bus tickets. (Zhang Aff. f 3) The Attomey General was prescient when he asserted in his 

Report that the Bus Company Defendants would obtain vertical monopolistic control of other 

markets by eliminating competition, such as in the Sightseeing Tour Bus Sales Msirket. This, in 

fact, is what has, is and will be occurring, because the Bus Company Defendants are engaging in 

predatory practices to ensure that they will control the largest distribution charmel for the sale of 

sightseeing tour tickets if a new competing bus company would attempt to enter the New York 

City market, and, of course, only sell tickets to their own tours. 
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The Bus Company Defendants knew that they could take over the major distribution 

charmel in the Sightseeing Bus Tour Sales Market for their ticket sales and dominate and obtain 

monopoly power over the Sightseeing Tour Bus Sales Market: (i) through their formation of 

Twin America; and (ii) by conspiring with each other to take over control of the major 

distribution channel of their double-decker sightseeing tour bus tickets (Plaintiffs hotel 

concierge desks). By putting Plaintiff out of business, the Bus Company Defendants would 

control the largest consumer of their own product and be able to only sell their own product and 

no new bus company would have a chance to compete. 

IBS' and City Sights' agreement to form Twin America had the following immediate 

effects: (i) the Bus Company Defendants increased the price of their double-decker sightseeing 

tours to consumers on its main routes by Five Dollars; (ii) the Bus Company Defendants 

imilaterally reduced Plaintiffs commission on its sales of their sightseeing double-decker tour 

bus tickets by approximately twenty-five percent; (iii) the Bus Company Defendants unilaterally 

eliminated commissions paid to other vendors that sold their double-decker sightseeing tour 

tickets; (iv) the Bus Company Defendants revoked their agreement with Plaintiff concerning the 

amount of time (more than thirty days) that Plaintiff would have to pay the purchase price (nel of 

commissions) for their sightseeing double-decker tour bus tickets and unilaterally made it five 

days; and (v) the Bus Company Defendants threatened Plaintiff that if it did not pay them for 

their double-decker sightseeing tour bus tickets within five days, the Bus Company Defendants 

would no longer allow Plaintiff to sell their tickets. (Zhang Aff. HH 11, 39) 

Furthermore, the Bus Company Defendants advised Plaintiff that if it informed the 

Attorney General or any govemmental entity about their anti-competitive and predatory conduct 

or in any way interfered with their plans lo take control over their primary distribution channel, 
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they would immediately prevent Plaintiff from being able to sell their tickets and services. 

(Zhang Aff. 110) As this has occurred, there is no doubt that the Bus Company Defendants will 

prohibit Plaintiff from selling their product. This is the epitome of unfair competition and is only 

further demonstrative of Defendants' wrongful conduci and predatory and retaliatory practices. 

The Bus Company Defendants' predatory conduct has been nothing short of brazen. In 

late 2009, the Bus Company Defendants' representatives informed Plaintiffs representatives that 

they were going to take over each and every hotel concierge desk in the New York City, 

including those operated by Plaintiff, and thereby put Plaintiff out of business. (Zhang Aff. ^^ 

20, 41, 42, 49) In addition, the Bus Company Defendants have been and continue to invest, 

either directly or indirectly, in Highgate and/or in the Hotels, as well as other hotels in New York 

City, in order to use their economic power and such investments as leverage to cause the long

standing relationships and contracts that Plaintiff had to operate hotel concierge desks to be 

cancelled. 

As a result of their conspiratorial efforts, the Hotels have wrongfiilly terminated their 

concierge desk agreements entered into with Plaintiff. Indeed, Plaintiff has been advised by the 

Hotels that they have already entered into agreements with a company affiliated with the Bus 

Company Defendants to operate Plaintiffs concierge desks and they are "poaching" a number of 

Plaintiffs employees to operate the Bus Company Defendants' "new" concierge desks. (Zhang 

Aff. 11 18,48) 

The Bus Company Defendants' conspiracy has and will economically impact and illegally 

restrain trade and competition in the Sightseeing Tour Bus Sales Market by, inter alia: 

(i) increasing the barriers to entry into the Sightseeing Tour Bus Sales Market by 
putting potential entrants in competition with an entity that controls the major 
distribution channel in the market; 
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(ii) reducing commissions paid to Plaintiff for selling the Bus Company Defendants' 
double-decker sightseeing tour tickets; 

(iii) eliminating commissions paid to other vendors that sell the Bus Company 
Defendants' double-decker sightseeing tour tickets; 

(iv) fixing and raising prices for the Bus Company Defendants' customers, hotel 
guests, concierge desk users, consumers; 

(v) seeking to take over eleven hotel concierge desks operated by Plaintiff wilh the 
stated and admitted intent to take over additional hotel concierge desks; 

(vi) poaching Plaintiffs employees to operate the concierge desks at the Hotels; 

(vi) decreasing the overall quality of service provided at hotel concierge desks; and 

(vii) restricting the availability of other services formerly provided by Pliuntiff to hotel 
guests, concierge desk users, and consumers at such hotel concierge desks. 

(Zhang Aff. H 6,11,15,17-20, 28, 35,39, 52; Cplt. 178) 

The Bus Company Defendants' attempted vertical monopolization and restraint of trade 

of the Sightseeing Tour Bus Sales Market is a clear violation of the Donnelly Act. See, e.g.. 

Anheuser-Busch. Inc.. 71 N.Y.2d at 333, 525 N.Y.S.2d at 819 (vertical restraints on trade violate 

the Donnelly Act); Duane Jones Co. v. Burke. 306 N.Y. 172, 190, 117 N.E.2d 237, 246 (1954) 

(defendants' conspiracy to destroy the plaintiffs business by unlawfiilly "procuring others not to 

deal with him or by getting away his customers" was an actionable wrong); Anand v. Soni. 215 

A.D.2d 420, 421, 626 N.Y.S.2d 830, 830-831 (1st Dep't 1995) (defendants' conspiracy to 

persuade and/or threaten a third party not lo sell to the plaintiff violated the Donnelly Act); Carl 

Wagner and Sons v. Appendagez. Inc.. 485 F.Supp. 762, 773 (S.D.N.Y. 1980) ("[wjhere a 

supplier pressures a retailer into raising its prices...and follows through on those threats by 

cutting offthe supply, a violation of... the Donnelly Act is established"); George Miller Brick 

Co.. Inc. V. Stark Ceramics. Inc.. 9 Misc.3d 151, 155, 801 N.Y.S.2d 120,126 (Sup. Q. Monroe 

Co. 2005) (a conspiracy to vertically fix prices violates the Donnelly Act). 
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The Bus Company Defendants entered into an agreement and/or conspiracy with 

Highgate to unreasonably restrain competition and the fiee exercise of business activity by 

engaging in unfair and anti-competitive conduct in order to ensconce the Bus Company 

Defendants in the Sightseeing Tour Bus Sales Market. This is being accomplished by creating a 

network of hotel concierge desks that would only sell double-decker sightseeing tour bus tickets 

to the Bus Company Defendants' own tours (while CGSC would sell the product of any new 

reputable entrants into market). Such agreement and/or conspiracy has and will increase the Bus 

Company Defendants' market power in the Sightseeing Tour Bus Sales Market and has had the 

impact of allowing the Bus Company Defendants to raise prices and exclude competitors, thus 

harming: (i) Plaintiff, who sells double-decker sightseeing tour bus tickets in the Sightseeing 

Tour Bus Sales Market; and (ii) consumers, who purchase double-decker sightseeing tour bus 

tickets. 

The Bus Company Defendants and Highgate, among other things, have: 

(i) wrongfully caused the Hotels to wrongfully cancel their writien agreements with 
Plaintiff to permit Plaintiff to operate the concierge desks at the hotels owned by 
the Hotels; 

(ii) increased the barriers to entry into the Sightseeing Tour Bus Sales Market by 
putting potential entrants in competition with an entity with control of the major 
distribution channel ofthe market; 

(iii) limited, reduced, restrained, suppressed, and substantially foreclosed actual and 
potential competition in the Sightseeing Tour Bus Sales Market; 

(iv) conspired to take over Plaintiffs eleven hotel concierge desks; 

(v) are currently taking Plaintiffs employees to eventually man the eleven hotel 
concierge desks at the Hotels (because the Bus Company Defendants admittedly 
do not know how to mn hotel concierge desks); 

(vi) caused vendors, distributors, and other customers, as well as ultimate consumers 
to pay artificially inflated and supra-competitive prices for double-decker 
sightseeing tours in New York City; and 
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(vii) deprived vendors, distributors, and other customers, as well as ultimate consumers 
of a free, open, competitive, and unrestrained market for the purchase and sale of 
double-decker sightseeing tours in New York City. 

The agreements and/or conspiracies between and/or among the Bus Company Defendants 

and Highgate have had the effect of suppressing and eliminating competition in the Sightseeing 

Tour Bus Market and/or Sightseeing Tour Bus Sales Market. See, e.g., Duane Jones. 306 N.Y. at 

190, 117 N.E.2d at 246 (unfair competitive practices such as destroying the plaintiffs business 

by unlawfully "procuring others not to deal with him or by getting away his customers" were an 

actionable wrong). 

Accordingly, the Bus Company Defendants' and Highgate's restraint of compethion and 

the free exercise of business activities, as well as their unfair and anti-competitive conduct, 

through their agreements and/or conspiracies, has unlawfully affected and continues to affect the 

Sightseeing Tour Bus Market and/or the Sightseeing Tour Bus Sales Market. 

B. The Bus Company Defendants Tortiously Interfered 

With Plaintiffs Contractual Relationship With The Hotels 

To prove a claim for tortious interference with contract, plaintiff must demonstrate: (1) 

the existence of a valid contract between plaintiff and a third party, (2) defendant's knowledge of 

the contract, (3) defendant's intentional procurement of a breach of the contract or otherwise 

rending performance of the contract impossible, (4) an actual breach of the contract, and (5) 

damages resulting from the breach. See, e.g.. 330 Acquisition Co.. LLC v. Regency Savings 

Bank. F.S.B.. 293 A.D.2d 314, 315, 741 N.Y.S.2d 24, 26 (1st Dep't 2002); Lazzarino v. Wamer 

Bros. Entertainment. Inc.. Index No. 602029/05, 13 Misc. 3d 1230(A), 2006 WL 3069276, at 

* 11 (Sup. Ct. N.Y. Co., Oct. 30,2006). 
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Here, it is uncontroverted that Plaintiff has written agreements with the Hotels to operate 

their concierge desks. (Zhang Aff H 3, 29; Ex. B) It also cannot be controverted that the Bus 

Company Defendants had knowledge of these agreements where they, inter alia: have admitted 

knowledge of them and that they were and are going to take over the hotel concierge desk 

agreement that Plaintiff have, which necessarily include the eleven Hotels; intentionally sought 

to have Plaintiffs agreements with the Hotels and other hotels terminated; and have entered into 

new agreements with each such Hotel. (Zhang Aff. H 42-45,48) 

The Bus Company Defendants' intentional procurement of the Hotel's breaches of their 

agreements with Plaintiff, the resulting actual breaches of such agreements, and the damages 

flowing therefrom are axiomatic. The Bus Company Defendants used their pressure, threats, and 

economic leverage to cause the Hotels to wrongfully cancel their agreements with Plaintiff 

through vmfair competition in a blatant attempt to eliminate Plaintiffs concierge desks 

throughout New York City. (Zhang Aff H 42-46) It is no coincidence that the Hotels through 

Highgate and its affiliates all cancelled their eleven concierge desk agreements with Plaintiff by 

letters tiiat were all dated eitiier Febmary 8 or 10, 2010. (Zhang Aff. 1 46) Indeed, despite the 

fact that Plaintiff has consistently, efficiently, and successfully operated their concierge desks to 

this very day. Plaintiff has been advised by the Hotels that they have already entered into 

agreements with a company affiliated with the Bus Company Defendants to operate their 

concierge desks. (Zhang Aff. 148) Accordingly, Plaintiff has proven each ofthe elements of its 

claim for tortious interference with its contracts witii the Hotels. 

C. The Contracting Hotels Wrongfully 

Breached Their Written Agreements With Plaintiff 

It is well-settled that, to prove a claim for breach of contract, a plaintiff must demonstrate 

(1) the existence of a binding contract, (2) plaintiffs performance of its obligations under the 
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contract, (3) defendant's material breach of the contract, and (4) damages resulting from such 

breach. See e^ , ALJ Capital I. L.P. v. David J. Joseph Co.. Index No. 601591/06, 15 Misc. 3d 

1127(A), 2007 WL 1218355, at *4 (Sup. Ct. N.Y. Co., March 13, 2007); Wallace v. Merrill 

Lynch Capital Services. Inc.. Index No. 602604/2005, 10 Misc. 3d 1062(A), 2005 WL 3487809, 

at *4 (Sup. Ct. N.Y. Co. Dec. 14, 2005), affd, 29 A.D.3d 382, 816 N.Y.S.2d 412 (1st Dep't. 

2006). 

Here, Plaintiff has written agreements with the Hotels to operate the concierge desks at 

their hotels, including the eleven Hotels. (Zhang Aff H 3, 29) As set forth more fully above 

and in the Zhang Affidavit, the Bus Company Defendants' and Highgate's economic leverage, 

threats, and/or conspiratorial efforts caused the Hotels to wrongfully cancel their eleven 

concierge desk agreements entered into with Plaintiff, so that they can be re-leased to the Bus 

Company Defendants or their affiliates. (Zhang Aff. H 42-46,48) ; 

Of particular interest, four ofthe hotels owned and/or managed by Highgate (On The Ave 

Hotel, Hampton Inn Times Square North, Embassy Suites, and Hilton Garden Inn Times Square) 

wrongfully cancelled their conti-acts with Plaintiff even though termination, pursuant to the 

agreements, could only be "for cause". No cause, however, was alleged or can be alleged. 

Accordingly, such terminations are of no force and effect. (Zhang Aff. 147) In addition to their 

direct breach of their agreements witii Plaintiff, the Hotels have also breached the covenant of 

good faith and fair dealing that is implied as a matter of law in their agreements with Plaintiff. 

Accordingly, Plaintiff has proven all of the elements of its claim for breach of contract 

against the Contracting Hotels. 

21 



III. The Balance Of The Equities Weigh In 

Plaintiffs Favor For A Preliminary Injunction 

The courts recognize that where the "comparative harm to the plaintiffs ... is significantly 

greater than the harm to the defendants," a preliminary injunction should be granted. Borenstein 

V. Rochel Properties. Inc.. 176 A.D.2d 171, 172, 574 N.Y.S.2d 192, 193 (1st Dep't 1991); see 

also Widerspiel v. Bemholz. 163 A.D.2d 774, 775, 558 N.Y.S.2d 739, 750 (1st Dep't 1990) 

(finding equities in favor of plaintiff since if no injunction were issued, he "could not be made 

whole should he prevail"); Kurtz v. Zion. 61 A.D.2d 778, 779, 402 N.Y.S.2d 402, 403 (1st Dep't 

1978) (issuing preliminary injunction to maintain the status quo since in "[bjalancing the 

equities, it appears that the damage to plaintiffs from the denial ofthe preliminary injunction and 

delivery of stock out of escrow to defendants...would cause substantially greater harm to 

plaintiffs if they are ultimately proved right in this action, than the harm that would be caused to 

said defendants... if the defendants are ultimately proved right."). 

Moreover, a balancing of the equities favors the movant where, as here, '"the irreparable 

injury to be sustained by the plaintiff is more burdensome to it than the harm caused to 

defendant[s] through imposition ofthe injunction.'" Burmax Co. v. B & S Industries. 135 A.D.2d 

599, 601, 522 N.Y.S.2d 177, 179 (2d Dep't 1987) (citation omitted); accord Kurtz. 61 A.D.2d at 

779,402N.Y.S.2dat403. 

Candidly, there are no equities here if Defendants destroy Plaintiffs independent, family-

owned sightseeing company that has been in the industry for over one hundred years. A fortiori, 

a balancing of the equities clearly tips in favor of Plaintiff witii respect to granting it a 

preliminary injunction. 

If the relief requested by Plaintiff is granted, the Bus Company Defendants will simply 

have to continue to allow the largest single source of their revenue - Plaintiff (tiirough its high-
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volume sales of the Bus Company Defendants' double-decker sightseeing tour bus tickets at 

Plaintiffs hotel concierge desks) - to continue to be a distribution channel for the sale of their 

double-decker sightseeing tour bus tickets and they vtdll not be damaged. 

To the extent that the Bus Company Defendants and related entities are not restrained and 

enjoined from interfering and preventing Plaintiff from selling their double-decker sightseeing 

tour bus tickets, Plaintiff will be harmed due to its inability lo provide ftill-service hotel 

concierge desks, and thus will lose such contracts and go out of business, and consumers 

concomitantly will be injured by the Bus Company Defendants' monopolization of the 

Sightseeing Tour Bus Market and Sightseeing Tour Bus Sales Market through, among other 

things, increases in price and a reduced selection of tour company choices. 

In addition, if the Bus Company Defendants and related entities are not restrained and 

enjoined from interfering with the hotel concierge desks Plaintiff leases at forty-three hotels in 

New York City, they will vertically monopolize the distribution channel of double-decker 

sightseeing tours in New York City and vendors, distributors, customers, and consumers of 

double-decker sightseeing tours in New York City will not be paying competitive prices for such 

tours and be deprived of an open and competitive market for such tours. The Bus Company 

Defendants and related entities, however, will not be harmed if they are required lo stop denying 

Plaintiff access to the Sightseeing Tour Bus Sales Market; stop reducing choice; stop suppressing 

and eliminating competition; and stop destroying Plaintiffs business by concomitantly 

controlling the largest distribution channel for the sale of double-decker sightseeing tour bus 

tickets. 

Moreover, if the Bus Company Defendants, Highgate and the Hotels are not restrained 

and enjoined from interfering with and/or from terminating Plaintiffs hotel concierge desk 
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"agreements, they will not be harmed because, inter alia. Plaintiff has consistentiy, efficientiy, 

and successfully operated their forty-tiiree hotel concierge desks to this very day (and, 

accordingly, prices for double-decker sightseeing tours are not higher than those that would be 

charged had Defendants engaged in their anti-competitive behavior). 

To the extent that the Bus Company Defendants, Highgate, and the Hotels are not 

enjoined, Plaintiff will be harmed and fatally damaged by the elimination of ils concierge desk 

leases, along witii the goodwill and relationships that Plaintiff had built up for more than the past 

one hundred years. 

Accordingly, a balancing ofthe equities visibly tips in Plaintiffs favor with respect to the 

Court granting Plaintiff a temporary restraining order. 

POINT H 

PLAINTIFF'S APPLICATION FOR A TEMPORARY 
RESTRAINING ORDER SHOULD BE GRANTED 

A temporary restraining order pending the hearing and determination of its motion for a 

preliminary injunction should be issued. CPLR § 6313(a) states, in pertinent part, that "on a 

motion for a preliminary injunction, the plaintiff shall show that immediate and irreparable 

injury, loss or damages will result unless the defendant is restrained before a hearing can be held, 

a temporary restraining order may be granted without notice. Upon granting a temporary 

restraining order, the court shall set the hearing for the preliminary injunction at the earliest 

possible lime." 

This Court should issue an immediate temporary restraining order restraining and 

enjoining the Bus Company Defendants and related companies and individuals from interfering 

and preventing Plaintiff from selling the Bus Company Defendants' products and services and, in 

particular, double-decker sightseeing lour tickets, and otherwise restraining them from not 
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changing the current terms and conditions of the sale of such products and services until a 

hearing on the merits is held. 

Because representatives ofthe Bus Company Defendants advised Plaintiff that if Plaintiff 

interfered with their plans to take control over their primary distribution charmel of their own 

tour tickets, which Plaintiff now has done, they will immediately prevent Plaintiff from being 

able to sell the Bus Company Defendants' tickets and services, it will be all over if they are 

permitted to effectuate their threats. CGSC will lose its hotel concierge desks, and will go out of 

business. (Zhang Aff. 1 10) Accordingly, a temporary restraining order should be issued to 

prevent the destmction of Plaintiffs business. See, e ^ , A.D. Bedell. 272 A.D.2d at 854, 708 

N.Y.S.2d at 227 (affirming the issuance of a temporary restraining order from the defendant's 

violation ofthe Donnelly Act). 

CONCLUSION 

For the foregoing reasons and for the reasons set forth in Plaintiffs Moving Affidavits, it 

is respectfully submitted that Plaintiffs application for a temporary restraining order and 

preliminary injunction should be granted. 

Dated: New York, New York 
March 12,2010 

GANFER & SHORE, LLP 
Attorneys for Plaintiff, Continental Guest 
Services Corporation 

By:. 
Shore 
Berman 

Levinson 
360 Lexington Avenue 
New York. New York 10017 
(212)922-9250 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

CONTINENTAL GUEST SERVICES 
CORPORATION, 

Plaintiff, 

against 

INTERNATIONAL BUS SERVICES, INC. D/B/A 
GRAY LINE NEW YORK, CITY SIGHTS TWIN, 
LLC D/B/A CITY SIGHTS NEW YORK, TWIN 
AMERICA, LLC, BATTERY PARK HOTEL 
MANAGEMENT, LLC, HAMPTON INN TIMES 
SQUARE NORTH, HILTON GARDEN INN TIMES 
SQUARE, NEW YORK WEST 35™ STREET HGI, 
ON THE AVE HOTEL, THE PARAMOUNT HOTEL 
NEW YORK, PARK CENTRAL HOTEL (DE), LLC, 
THIRTY EAST 30^" STREET OWNER, LLC, TIMES 
SQUARE HOTEL OPERATING LESSEE LLC, 
LEXINGTON HOTEL, LLC, W2001 
METROPOLITAN HOTEL OPERATING LESSEE, 
L.L.C, and HIGHGATE HOTELS, L.P., 

Defendants. 

Index No.(p006^j /IO 

Date of Filing: 
March 12,2010 

AMENDED SUMMONS 
ft",-

r^r,f. 

mt^^-m 

TO: THE ABOVE-NAMED DEFENDANTS: 

YOU ARE HEREBY SUMMONED to answer the Complaint of Plaintiff in tiiis action 

and to serve a copy of your Answer on the Plaintiffs attomeys within twenty (20) days after the 

service of this Summons, exclusive of the day of service (or within thirty (30) days after the 

service is complete if this Summons is not personally delivered to you within the State of New 

York); and in case of your failure to appear or answer, judgment will be taken against you by 

default for the relief demanded in the Complaint. 

In accordance with CPLR § 503(a), the basis of the venue designated is the residence of 

• the parties in New York County. 



Dated: New York, New York 
March 12,2010 

TO: 

GANFER & SHORE, LLP 
Attorneys for Plaintiff, Continental Guest 
Services Corporation 

Mark A. Berman 
Gabriel Levinson 

360 Lexington Avenue 
New York, New York 10017 
(212)922-9250 

International Bus Services, Inc. 
d/b/a Gray Line New York 
1430 Broadway, 5tii Floor 
New York, New York 10036 

City Sights Twin, LLC 
d/b/a City Sights New York 
1430 Broadway, 5th Floor 
New York, New York 10036 

Twin America, LLC 
1430 Broadway, 5th Floor 
New York, New York 10036 

Highgate Hotels, L.P. 
545 E. John Carpenter Freeway 
Irving, Texas 75062 

Battery Park Hotel Management, LLC, 
102 North End Avenue 
New York, New York 10281 

Hampton Inn Times Square North 
851 Eighth Avenue 
New York, New York 10019 

On The Ave Hotel 
2178 Broadway 
New York, New York 10024 

The Paramount Hotel New York 
235 West 46tii Stieet 
New York, New York 10036 

Park Centi-al Hotel (DE), LLC 
870 Seventh Avenue 
New York, New York 10019 

Thirty East 30tii Street Ovraer, LLC 
30 East 30tii Street 
New York, New York 10016 

Times Square Operating Lessee LLC 
1568 Broadway 
New York, New York 10036 

Lexington Hotel, LLC 
511 Lexington Avenue 
New York, New York 10017 



Hilton Garden Inn Times Square 
790 Eightii Avenue 
New York, New York 10019 

W2001 Metropolitan Hotel Operating Lessee, 
L.L.C. 
569 Lexington Avenue 
New York, New York 10022 

New York West 35th Street HGI 
63 West 35tii Street 
New York, New York 10001 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

CONTINENTAL GUEST SERVICES 
CORPORATION, 

Plaintiff, 

against 

INTERNATIONAL BUS SERVICES, INC. D/B/A 
GRAY LINE NEW YORK, CITY SIGHTS TWIN, 
LLC D/B/A CITY SIGHTS NEW YORK, TWIN 
AMERICA, LLC, BATTERY PARK HOTEL 
MANAGEMENT, LLC, HAMPTON INN TIMES 
SQUARE NORTH, HILTON GARDEN INN TIMES 
SQUARE, NEW YORK WEST 35™ STREET HGI, 
ON THE AVE HOTEL, THE PARAMOUNT HOTEL 
NEW YORK, PARK CENTRAL HOTEL (DE), LLC, 
THIRTY EAST 30™ STREET OWNER, LLC, TIMES 
SQUARE HOTEL OPERATING LESSEE LLC, 
LEXINGTON HOTEL, LLC, W2001 
METROPOLITAN HOTEL OPERATING LESSEE, 
L.L.C, and HIGHGATE HOTELS, L.P., 

Defendants. 

Index No. /IO 

COMPLAINT 

Plaintiff, Continental Guest Services Corporation ("Plaintiff' or "CGSC"), by its 

undersigned attomeys, as and for its Complaint against Defendants International Bus Services, 

Inc. d/b/a Gray Line New York ("IBS"), City Sights Twin, LLC d/b/a City Sights New York 

("City Sights"), Twin America, LLC ("Twin America") (collectively, with IBS, City Sights and 

Twin America, the "Bus Company Defendants") and Battery Park Hotel Management, LLC, 

Hampton Inn Times Square North, Hilton Garden Inn Times Square, New York West 35* Street 

HGI, On The Ave Hotel, The Paramount Hotel New York, Park Centi-al Hotel (DE), LLC, Thirty 

East 30'*' Street Owner, LLC, Times Square Hotel Operating Lessee LLC, Lexington Hotel, 

LLC, and W2001 Metropolitan Hotel Operating Lessee, L.L.C. (collectively, the "Hotels"), 



Highgate Hotels, L.P. ("Highgate") (the Hotels and Highgate are collectively referred to as tiie 

"Hotel Defendants") (the Bus Company,Defendants and tiie Hotel Defendants are collectively 

referred to as "Defendants"), alleges as follows: 

NATURE OF THE ACTION 

1. Plaintiff, for over one hundred years, has been an independent, family-owned and 

operated sightseeing and hospitality company located in New York City, that, among other 

things, sells tickets for double-decker sightseeing lours in New York City operated by the Bus 

Company Defendants through concierge, travel or tour desks ("Concierge Desks") Plaintiff 

leases that are located in forty-three hotels located in New York City. 

2. Defendant IBS is a company that, among other things, operates double-decker 

sightseeing tour buses in New York City through its trade name Gray Line New York ("Gray 

Line"). Defendant City Sights is a company that-similarly operates double-decker sightseeing 

tour buses in New York City through its trade name City Sights New York. It is IBS, City Sights 

and Twin America and all of their related entities (collectively referred to herein as the "Bus 

Company Defendants") that have engaged in a concerted plan to: (i) take over and control and 

monopolize the double-decker sightseeing bus tour market in New York City; and (ii) then 

vertically monopolize such market's primary distribution charmel of ticketing, which is 

comprised of the hotel Concierge Desks located in hotels throughout New York City, and which 

anticompetitive and unfair competition, as demonstrated below, are putting Plaintiff out of 

business. 

3. More specifically, IBS and City Sights have entered into an agreement among 

and between each other, effectuated through their recent, joint formation of Twin America, to 

completely control and dominate, curtail competition, and prevent the free exercise of choice in 



the double-decker sightseeing tour bus market in New York City (the "Sightseeing Tour Bus 

Market"), which they have jointly accomplished through their now combined control of ninety 

percent, if not more, of such market. In addition, in order to impede competition and to create a 

monopoly in another market - the sale of sightseeing tour bus tickets in New York City (the 

"Sightseeing Tour Bus Sales Market"), and to prevent any new entities into the Sightseeing Tour 

Bus Sales Market - the Bus Company Defendants are engaged and continue to engage in illegal 

predatory conduct with the intent of monopolizing the distribution channel for the sale of their 

double-decker sightseeing tour bus tickets in the Sightseeing Tour Bus Sales Market by taking 

control of the hotel Concierge Desk distribution channel in New York City. Moreover, with 

their horizontal control of the Sightseeing Tour Bus Market, the Bus Company Defendants have 

raised prices, lowered commissions, and othen^se used their monopoly lo gain financial 

advantages and harm the public and companies like Plaintiff. 

4. The New York State Attomey General (the "Attomey General") commenced 

proceedings against the Bus Company Defendants which they sought to stop by re-registering in 

Washington D.C. wilh the United States Surface Transportation Board ("STB"). In proceedings 

before the STB, the Attomey General has asserted that the Bus Company Defendants are 

engaging in antitmst violations because their control of the double-decker sightseeing tours in 

New York City would, irUer alia: (i) create an illegal monopoly; (ii) illegally restrain trade and 

competition; and (iii) allow the Bus Company Defendants to obtain vertical monopolistic control 

of other markets by eliminating competition in other markets, such as the Sightseeing Tour Bus 

Sales Market. A copy of the Attomey General's submission to the STB, dated November 2, 

2009, which is discussed in more detail below, is annexed hereto as Exhibit "A" (the "NYAG 

Report"). 



5. More specifically, the Attomey General in the Report states that: 

[cjoordinated action by [the Bus Company Defendants] can also eliminate 
competition for marketing with ticket selling partners, such as hotel 
concierges. . . . Coordinated action may foreclose new entrants from gaining 
access to a network of hotel lobby ticket counters, hotel concierges, and travel 
agents to sell sightseeing tours because of volume discounts, exclusivity or lack of 
bargaining power. 

(See Ex. A, p. 6) (Emphasis added). 

6. The Attomey General's concerns about what the Bus Company Defendants would 

do lo eliminate competition in the Sightseeing Tour Bus Sales Market were well founded and the 

Bus Company Defendants are now attempting to do exactly what the Attomey General predicted. 

7. CGSC is the largest operator of hotel Concierge Desks in New York City and is, 

among other things, the largest single source of ticket sales for double-decker sightseeing tours 

in New York City. Upon information and beUef, the Bus Company Defendants determined that 

they needed to control CGSC's concierge business, among other reasons, in order to ensure that 

there would be no new entrants into the double-decker sightseeing bus tours market, since by 

controlling the Concierge Desks they would be able to choose which bus company on which to 

book hotel guests. 

8. In fiirtherance of their efforts to control on which bus companies CGSC booked 

its customers, the Bus Company Defendants initiedly attempted to purchase a forty-nine interest 

in Plaintiff. When Plaintiff declined, the Bus Company Defendants advised Plaintiff that they 

would use their financial interests in the Hotels to force Plaintiff out and steal its business so they 

could control the hotel Concierge Desks. 

9. Seeking to destroy CGSC, the Bus Company Defendants and Highgate, the entity 

that owns and/or manages eleven of the forty-three hotels that have Concierge Desk agreements 

with Plaintiff, have unlawfiilly interfered with Plaintiffs contractual relationships with such 



eleven Hotels. The Bus Company Defendants, through, among other things, their direct and 

indirect investments in Highgate and/or in the eleven Hotels and wrongful economic coercion, 

have caused Highgate and the Hotels to wrongfully terminate Plaintiffs hotel Concierge Desk 

agreements, many of which only permit termination "for cause" (though, as set forth more fully 

below, no such "cause" has been alleged). 

10. The Hotels, through Highgate, in furtherance of the Bus Company Defendants' 

wrongful and anti-competitive scheme, have notified Plaintiff that they are terminating Plaintiffs 

operation of the Concierge Desks in eleven Hotels. In many instances such purported 

termination notices were in breach of the contracts between Plaintiff and the Hotels and, in all 

instances, such termination notices were a result of the Bus Company Defendants' economic 

interests in Highgate and/or in the Hotels and in furtherance of the Bus Company Defendants' 

scheme to steal Plaintiffs business and control its Concierge Desks lo ensure the maintenance of 

the Bus Company Defendants' monopolization of the double-decker sightseeing tour bus 

business. 

11. In addition to causing the termination of the eleven Hotel contracts, the Bus 

Company Defendants have used their economic pressure from their monopolization of double-

decker sightseeing tours and other tourist services, as well as threats, to cause and are in the 

process of seeking to cause other hotels to cancel their hotel Concierge Desk agreements with 

Plaintiff. Such efforts are ongoing and will continue unless enjoined by the Court. 

12. In furtherance of their efforts to steal Plaintiffs business, the Bus Company 

Defendants, as more fully discussed below, have been attempting to hire away Plaintiffs 

employees, notwithstanding non-solicitation agreements and non-compete agreements of which, 

upon information and belief, the Bus Company Defendants are aware. 



13. As a result ofthe above, the Bus Company Defendants are on the verge wiping 

Plaintiff off the proverbial map and obtaining vertical, monopolistic control of tiie Sightseeing 

Tour Bus Sales Market through their control of hotel Concierge Desks. The Bus Company 

Defendants are seeking lo soon own and control the largest consumer of their own product (the 

double-decker sightseeing tour bus tickets in New York City) or, in other words, the largest 

distribution channel for their product. The economic impact of the Bus Company Defendants' 

conspiracy has restrained trade in the Sightseeing Tour Bus Sales Market. 

14. Based on Defendants' wrongful conduct. Plaintiff asserts claims for antitmst 

violations, unfair competition, tortious interference and breach of contract The antitmst 

violations assert anti-competitive conduct on the part ofthe Bus Company Defendants, including 

a conspiracy to monopolize, an attempted monopolization, and an illegal conspiracy lo restrain 

trade and competition all in violation of New York's Dormelly Act, General Business Law § 340 

(the "Dormelly Act"). The unfair competition claim is predicated upon the Bus Company 

Defendants (and their related entities) improperly causing Highgate and/or the Hotels lo 

terminate Plaintiffs Concierge Desk agreements that Plaintiff entered into, which the Hotels 

have now re-leased to the Bus Company Defendants or companies related to them. Plaintiffs 

tortious interference claim is based on the Bus Company Defendants' tortious and intentional 

interference with the agreements Plaintiff has with the Hotels. Finally, Plaintiff alleges that the 

Hotels wrongfully breached their written Concierge Desk agreements with Plamtiff. 

15. Predicated on such anti-competitive conduct, Plaintiff brings this action alleging 

the following causes of action: 

(i) preliminary injunctive relief to: 

• restraining and enjoining the Bus Company Defendants and their 
related entities and individuals from ceasing to sell their products 



and services to Plaintiff and, in particular, double-decker 
sightseeing tour tickets, and from changing the current terms and 
conditions ofthe sale; 

• restraining and enjoining the Bus Company Defendants and their 
related companies and individuals and/or Highgate and its related 
entities and individuals from interfering with or causing hotels to 
terminate Plaintiffs concierge, lour or travel desk agreements with 
each such hotel; and 

• restraining and enjoining the Hotel Defendants from terminating 
Plaintiffs concierge, tour or travel desk agreements with each such 
Hotel. 

(ii) permanent injunctive relief to: 

• restrain and enjoin the Bus Company Defendants and related 
companies and individuals from monopolizing, attempting to 
monopolize, and unlawfully restrain trade in the Sightseeing Tour 
Bus Sales Market; 

• restrain and enjoin the Bus Company Defendants and related 
companies and individuals from interfering and preventing 
Plaintiff from selling the Bus Company Defendants' products and 
services and, in particular, double-decker sightseeing tour tickets 
and otherwise restraining them from not changing the current terms 
and conditions ofthe sale of such products and services; 

• restrain and enjoin the Bus Company Defendants and related 
companies and individuals from interfering with hotel Concierge 
Desk agreements that Plaintiff has entered into with hotels; and 

• restrain and enjoin the Bus Company Defendants and Highgate 
from interfering with and the Hotels from terminating Plaintiffs 
hotel Concierge Desk agreements in order to enter in an agreement 
v^th the Bus Company Defendants and/or related companies 
and/or individuals. 

(iii) monopolization ofthe Sightseeing Tour Bus Market; 

(iv) attempted monopolization ofthe Sightseeing Tour Bus Market; 

(v) attempted monopolization ofthe Sightseeing Tour Bus Sales Market; 

(vi) unlawful restraint of trade of the Sightseeing Tour Bus Market; 



(vii) conspiracy in the unlawful restraint of trade of the Sightseeing Tour Bus Sale 
Market; 

(viii) common law unfair competition; 

(ix) tortious interference; and 

(x) breach of contract. 

THE PARTIES 

16. Plaintiff, Continental Guest Services Corporation, is a New York corporation, 

authorized to do business in New York, and has its principal place of business at 1501 

Broadway, New York, New York. For over one hundred years, Plaintiff has been an 

independent, family-owned and operated sightseeing and hospitality company that has been 

based in New York. 

17. Upon information and belief. Defendant IBS is a New York domestic business 

corporation, authorized to do business in New York, and has its principal place of business at 

1430 Broadway, Fiftii Floor, New York, New York, 10036. IBS, through its trade name Gray 

Line, operating double-decker sightseeing bus tours in New York City. 

18. Upon information and belief. Defendant City Sights is a New York domestic 

limited liability company, authorized to do business in New York, and has its principal place of 

business at 1430 Broadway, Fifth Floor, New York, New York, 10036. City Sights, through its 

trade name NY Sights, operating double-decker sightseeing bus tours in New York City. 

19. Upon information and belief. Defendant Twin America is a New York domestic 

limited liability company, authorized to do business in New York, and has its principal place of 

business at 1430 Broadway, Fifth Floor, New York, New York, 10036. Twin America is a "joint 

venture" entered into by IBS and City Sights. 



20. Upon information and belief, Defendant Highgate is a hotel ownership and/or 

management company, authorized to do business in New York, and has its principal place of 

business at 545 E. John Carpenter Freeway, Irving, Texas. Upon information and belief, 

Highgate owns and/or manages the eleven Hotels. 

21. Upon information and belief. Defendant Battery Park Hotel Management, LLC 

("Embassy Suites Hotel New York") is located at 102 North End Avenue, Manhattan, New 

York. 

22. Upon information and belief. Defendant Hampton Inn Times Square North 

("Hampton Inn Times Square North") is located at 851 Eighth Avenue, Manhattan, New York. 

23. Upon information and belief. Defendant Hilton Garden Inn Times Square 

("Hilton Garden Inn Times Square") is located at 790 Eighth Avenue, New York. 

24. Upon information and belief. Defendant New York West 35* Street HGI ("Hilton 

Garden Inn") is located at 63 West 35* Stireet, Manhattan, New York. 

25. Upon information and belief. Defendant On The Ave Hotel ("On The Ave Hotel") 

is located at 2178 Broadway, Manhattan, New York. 

26. Upon information and belief. Defendant The Paramount Hotel New York 

("Paramount") is located at 235 West 46*** Street, Manhattan, New York. 

27. Upon information and belief. Defendant Park Central Hotel (DE), LLC ("Park 

Central") is located at 870 Seventh Avenue, Manhattan, New York. 

28. Upon information and belief. Defendant Thirty East 30* Street Ovmer, LLC 

("Hotel 30 30") is located at 30 East 30* Street, Manhattan, New York. 



29. Upon information and belief. Defendant Times Square Operating Lessee LLC 

(the "Doubletree Guest Suites Times Square"), is located at 1568 Broadway, Manhattan, New 

York. 

30. Upon information and belief. Defendant Lexington Hotel, LLC ("Radisson 

Lexington") is located at 511 Lexington Avenue, Manhattan, New York. 

31. Upon information and belief. Defendant W2001 Metropolitan Hotel Operating 

Lessee, L.L.C. ("Doubletree Metropolitan Hotel") is located at 569 Lexington Avenue, 

Manhattan, New York. 

JURISDICTION AND VENUE 

32. This Court has jurisdiction over this action pursuant to CPLR §§ 301 and 302(a) 

in that Plaintiffs principal place of business is in the State of New York, IBS's principal place of 

business is in the State of New York, City Sights's principal place of business is in the State of 

New York, Twin America's principal place of business is in the State of New York, and the acts 

complained of occurred in the City and State of New York. 

33. Venue in the County of New York is proper pursuant to CPLR § 503 based on the 

residence ofthe parties in New York County. 

34. The New York State Office of The Attomey General has been provided prior 

notice ofthis action. 

RELEVANT MARKET 

35. The relevant market consists ofthe following relevant product market(s) and the 

relevant geographic market. 

36. The two relevant product markets in which the restraints and other anti

competitive conduct alleged herein have had and will continue to have anti-competitive effects 
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are inextricably intertwined. The first is the market for double-decker sightseeing tour buses -

the Sightseeing Tour Bus Market. Double-decker sightseeing bus tours in New York City allow 

passengers to board and un-board buses al short intervals along a lour route of historical sites, 

monuments, and other places of interest/sights, and allow passengers to board any bus at any 

interval along the tour route for the sightseeing tour that was purchased. The second market is 

the hotel Concierge Desk distribution channel for the sale of tickets to passengers for the double-

decker sightseeing tours in New York City - the Sightseeing Tour Bus Sales Market. 

37. There are significant barriers to entering the Sightseeing Tour Bus and Tour Bus 

Sales Markets because of, inter alia: (i) the expense of purchasing and maintaining a fleet of 

buses, let alone double-decker buses that appeal to tourists; (ii) the economies of scope and scale 

in developing an efficient and wide distribution charmel for the sale of sightseeing bus tour 

tickets; (iii) the time, expense, and difficulties of obtaining the necessary approvals from either 

the stale or the municipality to operate sightseeing tours; (iv) the time and expense of finding and 

convincing a hotel to lease its lucrative Concierge Desk at one of the finite number of hotels in 

New York City and the economies of scope and scale (including the development of a reliable 

and durable network of hotel Concierge Desk specialists who man such desks); (v) the inherent 

difficulties of establishing a reputation in the New York sightseeing and hospitality industry, let 

alone a reputation for quality and reliability; and (vi) the complexities associated with attracting 

and building a customer base. 

38. Both markets are inherently localized because the historical sites, monuments, and 

other places of interest/sights are located in a single city, such as New York City, and the tours 

emanate solely from New York City and are limited to New York City. A fortiori, the 
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passengers must be visiting or located in such city in order to go on the tours to see such city's 

historical sites, monuments, and other places of interest/sights. 

39. The sales of tickets for double-decker sightseeing tours are solely directed to the 

city that has these historical sites, monuments, and other places of interest/sights. The primary 

customers that purchase tickets to go on double-decker sightseeing tours are therefore either 

tourists or locals who enjoy visiting and/or re-visiting the historical sites, monuments, and other 

places of interest/sights in New York City, 

40. The relevant geographic market for the Sightseeing Tour Bus and Tour Bus Sales 

Markets for the purposes ofthis lawsuit is New York City. The major geographic routes for the 

Bus Company Defendants' double-decker sightseeing tours buses are located in the boroughs of 

New York City. They are the: (i) Downtown Loop; (ii) Uptown Loop; (iii) All Around Town 

Loop; and (iv)-Brooklyn Loop. The Bus Company Defendants' double-decker sightseeing tours 

buses only carry passengers in New York City, and the buses only allow passengers lo board and 

un-board at specified locations along a specified tour route in New York City. Plaintiffs sale lo 

and customers' pick-up of tickets for the Bus Company Defendants' double-decker sightseeing 

tours are done at the hotel Concierge Desks only located in New York City. Due lo the inherent 

nature of sightseeing double-decker tours, competitors from outside this geographic area caimot 

effectively compete in such New York City market. 

FACTUAL ALLEGATIONS COMMON TO ALL CLAIMS 

A. The Bus Company Defendants' Unlawful Monopolization 

And Restraint Of Trade Of The Sightseeing Tour Bus Market 

41. From the time of their existence through the Spring of 2009, IBS and City Sights 

were separate and distinct companies. Through their respective trade names (Gray Line and NY 

Sights), they were direct and fierce competitors in the Sightseeing Tour Bus Market. Indeed, 
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IBS and City Sights: (i) had different price points for their respective double-decker sightseeing 

tour tickets in New York City; (ii) utilized different pricing packages for their customers; (iii) 

maintained different bus stops; (iv) provided different information during their respective tours; 

(iv) used different personnel, such as tour guides; and (v) used different buses. 

42. Upon information and belief, as competitors, IBS and City Sights controlled the 

overwhelming market share of the Sightseeing Tour Bus Market. Upon fiirther information and 

belief, for many years, the double-decker sightseeing lours buses from IBS and City Sights were 

the only buses that ran three out of the four major geographic routes in New York City: the 

Uplown Town Loop; the All Around Town Loop; and the Brooklyn Loop. With respect to the 

remaining geographic route, the Downtown Loop, the only other competitor to IBS and City 

Sights was a company named Big Taxi Tours - and despite the presence of Big Taxi Tours, upon 

infonnation and belief, IBS and City Sights controls the vast majority ofthe Downtown Loop. 

43. Upon information and belief, when IBS and City Sights were acting as separate 

and distinct entities and competitors, the estimated market share in the Sightseeing Tour Bus 

Market for each company was, respectively, a staggering 44.5% of the market. Put differently, 

IBS and City Sights independently controlled approximately 89% of the Sightseeing Tour Bus 

Market (jmd Big Taxi Tours controlled approximately 11% of the market through its limited 

participation in the Downtown Loop), which Plaintiff asserts is even higher. 

44. Upon information and belief, IBS and City Sights recognized that they could 

eliminate all competition, dominate the entire Sightseeing Tour Bus Market, and obtain 

monopoly power over the entire Sightseeing Tour Bus Market by combining their forces and 

respective companies. Upon further information and belief, IBS and City Sights were well aware 

that by coming to an 'arrangement' or a 'reciprocal relationship of commitment' with each other. 
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they could, inter alia: increase the barriers to entry into the Sightseeing Tour Bus Market by 

putting potential entrants in competition with a combined entity with control of 90% of tiie 

market, if not more; maximize their profits by fixing and/or raising prices for their customers; 

increase their profits by implementing cost saving altematives such as reducing the number of 

buses and/or the frequency of tours; boost their profit margins by generally reducing output, 

quality, and other services; reduce commissions paid to outside booking vendors, such as 

Plaintiff, for selling IBS' and City Sights' double-decker sightseeing tours; and reduce the time 

frame for outside vendors, such as Plaintiff, to pay IBS and City Sights for their sightseeing 

tickets. 

45. In furtherance of their anti-competitive scheme, in or about March 2009, IBS and 

City Sights entered into a "joint venture" agreement and, by this agreement, formed Twin 

America. IBS and City Sights, through such agreement, controlled all of the voting and 

economic rights in Twin America. Twin America began operations as a joint venture in the 

Sightseeing Tour Bus Market on or about March 31,2009. 

46. IBS' and City Sights' formation of Twin America created an improper 

consolidation of market power in the Sightseeing Toiu: Bus Market by creating an illegal 

monopoly in that market - IBS and City Sights together now control 90% of the market, if 

not more. Moreover, as set forth more fully below, the Bus Company Defendants' monopoly 

illegally restrains trade and competition in the Sightseeing Tour Bus Market. 

47. The Attorney General expressed his grave concem that the formation of Twin 

America violates New York's antitrust laws and eliminated f^r competition in the Sightseeing 

Tour Bus Market by sending out subpoenas to IBS and City Sights on or about July 31, 2009 for 

the production of documents relating to their antitrust and anti-competitive conduct. IBS and 
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City Sights responded on August 19.2009 by making an application to the United Stales STB for 

the registration of Twin America and asserting that the NYAG did nol have jurisdiction over 

them. 

48. The Attomey General in his Report advised the STB that il believed IBS' and City 

Sights' control of Twin America would, inter alia: (i) create an illegal monopoly; (ii) illegally 

restrain trade and competition; and (iii) allow IBS and City Sights to obtain vertical monopolistic 

control of other markets by eliminating competition in such markets, such as the Sightseeing 

Tour Bus Sales Market. The NYAG's Report made the following points: 

• IBS' and City Sights' agreement to form Twin America would strengthen their market 
power to a degree that would "raise price above or reduce output, quality, service, or 
innovation below what would likely prevail in the absence of [the Bus Company 
Defendants' monopoly]"; 

• IBS' and City Sights' agreement to form Twin America will cause "a monopoly in three 
out ofthe four major [geographic] routes [in New York City]; 

• IBS' and City Sights' agreement to form Twin "America "would likely significantly 
increase the barriers of entry into the [Sightseeing Tour Bus Market] by putting potential 
entrants in competition with an incumbent with control of 90% ofthe market, if nol more, 
and with the ability to benefit from volume discounts that further enhance its competitive 
position in the 'double-decker' market"; 

• "[a]ny cost savings, if any, would only benefit [the Bus Company Defendants']"; 

• The Bus Company Defendants will "strive lo maximize their profits" and "would thus be 
inclined to boost their profit margins by keeping any realized cost savings unless they are 
faced with competitive pressure to lower prices"; 

• IBS' and City Sights' agreement to form Twin America may "reduc[e] the hours or wages 
of Twin America's employees"; and 

• IBS' and City Sights' agreement to form Twin America may "reduce[e] the number of 
buses or frequency of tours. Eliminating buses or tours could decrease the adequacy of 
the service since it would increase waiting time and/or lower the number of stops 
available within a route". 

(Ex. A.) 
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49. The Attomey General's assessment of IBS' and City Sights' agreement to form 

Twin America was correct. In addition to illegally forming a monopoly, upon information and 

belief, the Bus Company Defendants' anti-competitive conduct has had the direct, intended, and 

reasonably foreseeable effect of reducing the output of services, while increasing the cost to 

consumers for same in the Sightseeing Tour Bus Market, reducing consumer welfare, and/or 

transferring wealth from consiuners to the Bus Company Defendants in that: 

(i) actual and potential competition in the Sightseeing Tour Bus Market has been, 
and will continue to be limited, reduced, restrained, suppressed, and substantially 
foreclosed; 

(ii) instead of free, open, and competitive markets for double-decker sightseeing tours 
in New York City, a monopoly has been established and will be maintained; 

(iii) other double-decker sightseeing tour companies will be effectively foreclosed 
form competing on the merits to the fullest extent possible in the Sightseeing Tour 
Bus Market, and will be injured in their business and property; 

(iv)~ vendors, distributors, and other customers, as well as ultimate consumers, have 
paid, and will pay in the future, artificially inflated and supra-competitive prices 
for double-decker sightseeing tours in New York City; and 

(v) vendors, distributors, and other customers, as well as ultimate consumers, have 
been, and will be, deprived of a free, open, competitive, and uiuestrained market 
for double-decker sightseeing tours in New York City. 

50. Furthermore, upon information and belief, IBS' and City Sights' formation of 

Twin America has already economically impacted and illegally restrained trade and competition 

in the Sightseeing Tour Bus Market by, inter alia: 

(i) increasing the barriers to entry into the Sightseeing Tour Bus Market by putting 
potential entrants in competition with an entity with control of 90%, if not more, 
ofthe market; 

(ii) fixing and raising the double-decker sightseeing tour prices for the Bus Company 
Defendants' customers by an average of Five Dollars per tour; 

(iii) reducing the number of buses and/or the frequency of tours; 
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(iv) decreasing the overall quality of the Bus Company Defendants' double-decker 
sightseeing tours; 

(v) restricting other services formerly provided to the Bus Company Defendants' 
customers on their sightseeing double-decker tours; 

(vi) reducing the commissions the Bus Company Defendants paid outside vendors, 
such as Plaintiff, for selling their double-decker sightseeing tours; and 

(vii) reducing the time frame for outside vendors, such as Plaintiff, to pay the Bus 
Company Defendants for their sightseeing tickets. 

51. Consumers in the Sightseeing Tour Bus Market have been injured by the resulting 

lack of competition that other sightseeing double-decker tour companies would have provided 

but for such restraint of trade and, as a result, have fewer choices for double-decker sightseeing 

tours and pay more for fewer services than they would have paid had the Bus Company 

Defendants not engaged in their anti-competitive behavior, and as noted above, CGSC has had 

its commissions drastically reduced. 

B. The Bus Company Defendants* Unlawful Attempted Monopolization 
And Restraint Of Trade Of The Sightseeing Tour Bus Sales Market 
Resulting In Their And Highgate's Unfair And Anti-Competitive Conduct 
And The Hotel's Wrongful Cancellation Of Their Agreements 
With Plaintiff As Well As The Bus Company Defendants 
Seeking To Terminate Other Concierge Desk Agreements With Plaintiff 

52. Plaintiff leases space in forty-three hotels in New York City and operates the 

Concierge Desk in these hotels seven days a week pursuant to written agreements with those 

hotels, such as the Hotels. In furtherance of these written agreements. Plaintiff provides hotel 

guests and other customers with, among other things, various sightseeing services. Such services 

specifically include the sale ofthe Bus Company Defendants' double-decker sightseeing tour bus 

tickets. 

53. Specifically, Plaintiff has long-standing relationships and agreements lo operate 

Concierge Desks at the following forty-three hotels: Affinia Manhattan, Affinia 50, Affinia 
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Dumont, Affinia Shelburne, Belvedere Hotel, Courtyard By Marriott Midtown East, Courtyard 

By Marriott Times Sq., Crowne Plaza Times Square, Doubletree Guest Suites Time Square, 

The Edison Hotel, Embassy Suites New York, The Excelsior Hotel, Fairfield Inn, Four Points 

by Sheraton Midtown Times Square, The Grand Hyatt Hotel, Hampton Inn Times Square 

North, Hilton Garden Inn Times Square, Hilton Garden Inn, Holiday Inn Midtown 57* St, 

The New York Hilton, The Luceme Hotel, Marriott at Brooklyn Bridge, Marriott East Side 

Hotel, Doubletree Metropolitan, The Milleimium Broadway, The Millermiiun Hilton, The 

Millennium UN, The New Yorker Hotel, On the Ave Hotel, Paramount, Park Central, Hotel 

Pennsylvania, Radisson Lexington, Residence Inn, The Roosevelt Hotel, Sheraton Manhattan, 

Sheraton New York, Hotel 30 30, Tudor, The Waldorf Astoria, West 57* By Hilton Club, 

Westin Times Square, and Wyndham Garden Inn. In addition, the Milford Plaza is also a 

Highgate-controlled hotel at which Plaintiff leased a Concierge Desk, which has been closed for 

renovation. But for Defendants' wrongful conduct, such hotel upon reopening would have 

entered into a new Concierge Desk agreement with Plaintiff. Those hotels noted above in bold 

are the Hotels. 

54. During the time when IBS and City Sights were acting as separate and distinct 

entities and competitors (prior to IBS' and City Sights' formation of Twin America), Plaintiff was 

tiie single largest customer of IBS and City Sights through its high-volume sales of tiieir double-

decker sightseeing tour bus tickets in New York City at Plaintiffs forty-three hotel Concierge 

Desks. Plaintiff generated millions in revenues for IBS and City Sights from the sale of 

sightseeing bus tour tickets. 

55. Further, prior to IBS' and City Sights' formation of Twin America, IBS and City 

Sights: (i) each paid Plaintiff an agreed upon commission on its sales of their double-decker 

18 



sightseeing tour bus tickets; and (ii) agreed that Plaintiff would have more than thirty days to 

remit to IBS and City Sights the net price (less commissions) of their double-decker sightseeing 

tour bus tickets that Plaintiff sold. 

56. During the time when IBS and City Sights were acting as separate and distinct 

entities and competitors (prior to their formation of Twin America), Plaintiff, the major 

distribution channel in the Sightseeing Bus Tour Sales Market for their sales, was able to operate 

its Concierge Desks at forty-three hotels in New York City in an independent, free, open, and 

competitive market without any trade restrictions (concomitantly, during this time Plaintiffs 

relationship with Highgate, the Hotels and all of Plaintiffs other hotels where it maintained 

Concierge Desks was positive and mutually beneficial). Accordingly, hotel guests, users, 

consumers, and Plaintiffs customers benefited and had more choices in the types and cost of 

tours than they do now after the formation of Twin America. 

57. Upon information and belief, IBS and City Sights recognized that they could 

dominate and obtain monopoly power over the Sightseeing Tour Bus Sales Market through their 

formation of Twin America. IBS and City Sights were also well aware that by conspiring with 

each other, they could, inter alia, use their monopoly power in the Sightseeing Tour Bus Market 

to create a monopoly in the Sightseeing Bus Tour Sales Market by taking over the major 

distribution charmel of their double-decker sightseeing tour bus tickets at hotel Concierge Desks 

throughout New York City (including those operated by Plaintiff). By taking over control of 

Plaintiffs hotel desks, and thereby putting Plaintiff out of business, the Bus Company 

Defendants would control the largest consumer of their own product. Such unlawful restraint in 

trade would increase the barriers to entry into the Sightseeing Tour Bus Sales Market by putting 

potential entrants in competition with an entity that would exclusively sell the Bus Company 
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Defendants' product, and which distribution charmel, currently operated by Plaintiff, sells 

product of companies not associated with the Bus Company Defendants, and could sell the 

product of any new reputable entrants into the Sightseeing Tour Bus Sales Market 

58. The Bus Company Defendants' wrongful actions will no doubt result in their 

further fixing and raising prices for customers, hotel guests, and users of Concierge Desk 

services something that the Bus Company Defendants have already done as demonstrated above. 

59. The Attomey General was prescient when he asserted that the Bus Company 

Defendants were conspiring to monopolize, restrain trade, and engage in anti-competitive 

conduct in the Sightseeing Tour Bus Sales Market. The NYAG's Report reads in relevant part: 

Coordinated action by [the Bus Company Defendants] can also eliminate 
competition for marketing with ticket selling partners, such as hotel concierges... 
. Coordinated action may foreclose new entrants from gaining access lo a network 
of hotel lobby ticket counters, hotel concierges, and travel agents to sell 
sightseeing tours because of volume discounts, exclusivity or lack of bargaining 
power. 

(See Ex. A, p. 6) 

60. The Attomey General was on point again about the Bus Company Defendants 

eliminating competition by controlling the "marketing" of sightseeing bus tour tickets through 

the monopolization of New York City's hotel Concierge Desks. After IBS and City Sights 

formed Twin America, the Bus Company Defendants conspired with each other to monopolize 

and illegally restrain trade in the Sightseeing Tour Bus Sales Market by, among other tilings, 

seeking to put Plaintiff out of business and to take direct control of the hotel Concierge Desks 

throughout New York City. 

61. The Bus Company Defendants' conspiracy have already: (i) increased the price of 

their double-decker sightseeing tours lo consumers on its main routes by Five Dollars; (ii) 

unilaterally reduced Plaintiffs commission on its sales of their sightseeing double-decker tour 
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bus tickets by approximately twenty-five percent; (iii) unilaterally eliminated commissions paid 

to other vendors that sold their double-decker sightseeing tour tickets; (iv) revoked their 

agreement with Plaintiff conceming the amount of time (more than thirty days) that Plaintiff 

would have to pay the purchase price (net of commissions) for the Bus Company Defendants' 

sightseeing double-decker tour bus tickets and unilaterally made it five days; and (iv) threatened 

Plaintiff that if it did not pay them for their double-decker sightseeing tour bus tickets within five 

days, the Bus Company Defendants would no longer allow Plaintiff to sell their tickets. 

62. The Bus Company Defendants should not be permitted to change the current 

terms and conditions of their products and services to Plaintiffs detriment (such as by 

eliminating any commissions Plaintiff may receive). 

63. The Bus Company Defendants also advised Plaintiff that if Plaintiff informed the 

NYAG. or any govemmental entity about the Bus Company Defendants' anti-competitive and 

predatory conduct or in any way interfered wilh their plans to take control over their primary 

distribution channel, they would immediately prevent Plaintiff from being able to sell the Bus 

Company Defendants' tickets and services. 

64. If the Bus Company Defendants stop providing Plaintiff with tickets to their 

services, then Plaintiff will be unable to operate its Concierge Desks in hotels because they hold 

the monopoly on double-decker sightseeing bus tours and if CGSC is "cutoff' from being able to 

sell such tickets. Plaintiff will be unable to provide any alternative double-decker sightseeing 

tours to hotel guests. Double-decker sightseeing tours are unique and the number one activity in 

New York City for tourists to do at such price point. Indeed, it is also the double-decker 

sightseeing bus tours, because of their high visibility throughout New York City that draws hotel 

guests and others to Plaintiffs Concierge Desks to purchase other services. If Plaintiff cannot 
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sell double-decker sightseeing tour tickets, hotels will no doubt take the position that Plaintiff is 

not properly servicing its guests and will then either seek to terminate its Concierge Desk 

agreements or refuse to renew such agreements upon tiieir expiration, destroying the good will 

and relationships that Plaintiff has built up for more than the past one hundred years. 

65. In furtherance of their efforts to conti'ol the Sightseeing Tour Bus Sales Market, 

the Bus Company Defendants initially sought to acquire a forty-nine percent interest in Plaintiff. 

Begirming in the fall of 2009 and on behalf of the Bus Company Defendants, Mark Marmustein 

("Marmustein"), the president of City Sights and now the Chief Executive Officer of Twin 

America, made a series of overtures to purchase such interest Plaintiff declined such overtures. 

66. On or about Febmary 19, 22, and 23,2010, Plaintiffs representatives met with the 

Bus Company Defendants' representatives, and were, in effect, advised that if they did not sell 

Plaintiffs company to the Bus Company Defendants, the Bus Company Defendants would use 

their economic power lo take over control of all the hotel Concierge Desks in New York City. 

The Bus Company Defendants indicated that they w£uited to control the largest distribution 

channel for the sale of sightseeing tickets; to wit. Plaintiffs hotel Concierge Desks (even though 

they admitted that they do not know how to run hotel Concierge Desks), in order to ensconce 

their position in the double-decker sightseeing tour market in order to prevent any new bus 

company from being able to come into the market. The Bus Company Defendants' 

representatives made the following admissions: 

• The Bus Company Defendants were concemed that a new player in the Sightseeing Tour 
Bus Sales Market would come in and they needed to "protect" themselves; 

• The Bus Company Defendants wanted to be "secure" by "locking up" Plaintiffs hotel 
Concierge Desks and thereby prevent any new competitor from entering the Sightseeing 
Tour Bus Sales Market; 
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• Marmustein (and thereby the Bus Company Defendants) is in the process of taking over 
each of the forty-three hotel Concierge Desks operated by Plaintiff in order to prevent 
another competitor from entering the Sightseeing Tour Bus Sales Market; 

• Marmustein (and thereby the Bus Company Defendants) had a direct and/or indirect 
interest in many hotels which have long-standing relationships and contracts with 
Plaintiff to operate hotels' Concierge Desks, and the Bus Company Defendants seek to 
control at least twenty of Plaintiffs Concierge Desks by the end of 2010; 

• Marmustein (and thereby the Bus Company Defendants) "does not want lo be held 
hostage" by Plaintiff, their largest customer in the Sightseeing Tour Bus Sales Market, 
for fear that they might decide to do business, exclusive or otherwise, with any new tour 
bus competitor that might decide to come into the Sightseeing Tour Bus Sales Market; 
and 

• Marmustein (and thereby the Bus Company Defendants) seeks to own Plaintiff or take its 
hotel Concierge Desks in order to control the Bus Company Defendants' major 
distribution chaimel for the sale of double-decker sightseeing tour bus tickets in the 
Sightseeing Tour Bus Sales Market. 

67. The Bus Company Defendants, through Marmustein, informed Plaintiff that 

because Plaintiff would not sell its company lo the Bus Company Defendants, they were going to 

take over each and every hotel Concierge Desk in the New York City, including those operated 

by Plaintiff, and thereby put Plaintiff out of business. 

68. Upon information and belief, the Bus Company Defendants have been and 

continue to invest, either directiy or indirectly, in Highgate and/or in the Hotels, as well as in 

other hotels in New York City, in order to use such investments as economic leverage to cause 

the long-standing relationships and contracts that Plaintiff had to operate hotel Concierge Desks 

to be wrongfully cancelled. 

69. Highgate's and the Hotels' newfound "arrangement" with the Bus Company 

Defendants, through their direct or indirect investment in Highgate and/or in the Hotels, is 

nothing short of an agreement and/or conspiracy to unlawfully restrain competition and the free 

exercise of business activity in the Sightseeing Tour Bus Sales Market. The unproper tying 
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relationship between the Bus Company Defendants and Highgate violates the Donnelly Act as 

demonstrative of Defendants' unfair competition. 

70. Upon information and belief, in addition to causing Highgate and the Hotels to 

terminate Plaintiffs Concierge Desk contracts, the Bus Company Defendants are using their 

economic leverage from their monopolization of double-decker sightseeing tours and other 

tourist services, as well as threats, to cause and are in the process of causing other hotels lo 

wrongfully cancel their contracts with Plaintiff, thereby eliminating Plaintiffs Concierge Desks 

throughout New York City. 

71. Upon information and belief, the Bus Company Defendants have entered into an 

agreement and/or conspiracy with Highgate (which controls the Hotels) and the Hotels to cause 

the Hotels to cancel their contracts with Plaintiff, and through such efforts they have already 

caused Highgate and the Hotels to wrongfully cancel eleven Concierge Desk agreements entered 

into with Plaintiff. These Hotels have succumbed to the strong-armed, anti-competitive, and 

monopolistic tactics employed by the Bus Company Defendants and/or Highgate and have 

sought to wrongfully cancel their contracts with Plaintiff, all by letters dated Febmary 8,2010. 

72. On March 11, 2010, Plaintiffs counsel notified Highgate and/or each ofthe 

Hotels that Plaintiff disputed their purported terminations ofthe Concierge Desk agreements. 

73. Of particular interest, four ofthe hotels owned and/or managed by Highgate (On 

The Ave Hotel, Hampton Irm Times Square North, Embassy Suites Hotel New York and Hilton 

Garden Inn Times Square) wrongfully cancelled their contracts with Plaintiff even though 

termination, pursuant to the agreements, could only be "for cause". No cause, however, has been 

alleged, and none could be because Plaintiff has consistently, efficientiy, and successfully 
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operated their Concierge Desks to this very day. (Copies of the eleven termination letters 

conceming the Hotels are annexed hereto as Exhibit "B".) 

74. Having caused the Hotels to cancel their Concierge Desk contracts with Plaintiff, 

the Bus Company Defendants, through an affiliate, have now entered into agreements with the 

Hotels to operate their Concierge Desks. 

75. In furtherance of their efforts to steal Plaintiffs business, the Bus Company 

Defendants have been attempting to hire away Plaintiffs employees, notwithstanding non

solicitation agreements and non-compete agreements of which, upon information and belief, the 

Bus Compjmy Defendants were aware. 

76. It is readily apparent that the Bus Company Defendants, if allowed to continue 

their predatory, restrictive, and anti-competitive conduct, will continue to irreparably harm 

' Plaintiff by taking over the Concierge Desks at all of the hotels where Plaintiff has leases to 

operate same. 

77. In addition to illegally attempting to form a monopoly, the Bus Company 

Defendants' anti-competitive conduct has the direct, intended, and reasonably foreseeable effect 

of reducing the output of services provided to consiuners, while increasing the cost for same in 

the Sightseeing Tour Bus Sales Market, reducing consumer welfare, and/or transferring wealth 

from consumers to the Bus Company Defendants in that: 

(i) actual and potential competition in the Sightseeing Tour Bus Sales Market has 
been, and will continue to be, limited, reduced, restrained, suppressed, and substantially 
foreclosed; 

(ii) instead of free, open, and competitive markets for the sales of double-decker 
sightseeing tours in New York City, a monopoly has been established and maintained; 

(iii) other companies that sell double-decker sightseeing tours in New York City will 
be effectively foreclosed form competing on the merits to the fullest extent possible in the 
Sightseeing Tour Bus Sales Market, and will be injured in their business and property; 

25 



(iv) vendors, distributors, and other customers, as well as ultimate consumers, have 
paid, and will pay in the future, artificially inflated and supra-competitive prices for 
double-decker sightseeing tours in New York City; and 

(vi) vendors, distributors, and other customers, as well as ultimate consumers, have 
been, and will be, deprived of a free, open, competitive, and unrestrained market for the 
sale of double-decker sightseeing tours in New York City. 

78. The Bus Company Defendants' conspiracy has and will economically impact and 

illegally restrain trade and competition in the Sightseeing Tour Bus Sales Market by, inter alia: 

(i) increasing the barriers to entry into the Sightseeing Tour Bus Sales Market by 
putting potential entrants in competition with an entity that controls the major 
distribution charmel in the market; 

(ii) reducing commissions paid to Plaintiff for selling the Bus Company Defendants' 
double-decker sightseeing tour tickets; 

(iii) eliminating commissions paid to other vendors that sell the Bus Company 
Defendants' double-decker sightseeing tour tickets; 

(iv) fixing and raising prices for the Bus Company Defendants' customers, hotel 
guests. Concierge Desk users, consumers; 

(v) seeking to lake over eleven hotel Concierge Desks operated by Plaintiff with the 
stated and admitted intent to take over additional hotel Concierge Desks; 

(vi) decreasing the overall quality of service provided at hotel Concierge Desks; and 

(vii) restricting the availability of other services formerly provided by Plamtiff to hotel 
guests. Concierge Desk users, and consumers at such hotel Concierge Desks. 

79. Moreover, CGSC and consumers in the Sightseeing Tour Bus Sales Market have 

been injured by the resulting lack of competition that other companies that sell double-decker 

sightseeing tours in New York City would have provided and, as a result, CGSC has had its 

commissions drastically reduced and Concierge Desks eliminated and consumers have fewer 

choices for purchasing double-decker sightseeing tours and pay more for fewer services than 
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tiiey would have paid had the Bus Company Defendants not engaged in their anti-competitive 

behavior. 

AS AND FOR A FIRST CAUSE OF ACTION 

(For Permanent Injunctive Relief 
Against The Bus Company Defendants And The Hotel Defendants) 

80. Plaintiff repeats and realleges all the foregoing allegations as though they were set 

forth fully herein. 

81. As set forth above. Plaintiff has suffered irreparable harm and will continue to 

suffer irreparable harm, which cannot be compensated with money damages, if: (i) the Bus 

Company Defendants and related companies and individuals are permitted to monopolize, 

attempt to monopolize, and unlawfully restrain trade in the Sightseeing Tour Bus Sales Market; 

(ii) the Bus Company Defendants and the Hotel Defendants do not immediately stop their 

conspiratorial, predatory, monopolistic, restrictive, and. anti-competitive conduct of using 

economic pressure and threats to cause hotels with which Plaintiff has concierge Desk Contracts 

agreements to terminate them, thereby destroying Plaintiffs business and the good will and 

relationships that Plaintiff has built up for more than the past one hundred years. 

82. In addition, if the Bus Company Defendants stop providing to Plaintiff its services 

and products, as they have threatened to do, then Plaintiff will be unable to operate its Concierge 

Desks at any of its hotels. Because the Bus Company Defendants hold the monopoly on double-

decker sightseeing bus tours, Plaintiff will be unable to provide any altemative double-decker 

tours from another company to hotel guests, its customers or Concierge Desk users. If Plaintiff 

catmot sell double-decker sightseeing tour tickets, hotels will no doubt take the position that 

Plaintiff is not properly servicing its guests and will then either terminate their Concierge Desk 

agreements with Plaintiff or refuse to renew such agreements upon their expiration, and enter 
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into an agreement with the Bus Company Defendants and/or an affiliate, which can supply such 

tickets, destroying the good will and relationships that Plaintiff has built up for more than the 

past one hundred years. 

83. The above allegations demonstrate that Plaintiff will prevail on the merits of its 

claims. 

84. The balancing of tiie equities clearly weighs in favor of Plaintiff. 

85. Plaintiff has no adequate remedy at law. 

86. By reason of the foregoing. Plaintiff is entitled to permanent injunctive relief 

restraining and enjoining: (i) the Bus Company Defendants and related companies and 

individuals from monopolizing, attempting to monopolize, and unlawfully restrain trade in the 

Sightseeing Tour Bus Sales Market; (ii) the Bus Company Defendants and related companies 

and individuals from interfering and preventing Plaintiff from selling the Bus Company 

Defendants' products and services and, in particular, double-decker sightseeing tourtickets and 

otherwise restraining them from not changing the cmrent terms and conditions ofthe sale of such 

products and services; (iii) the Bus Company Defendants and related companies and individuals 

from interfering with hotel Concierge Desk agreements that Plaintiff has entered into with hotels; 

and (iv) the Bus Company Defendants and Highgate from interfering with and the Hotels fh)m 

terminating Plaintiffs hotel Concierge Desk agreements in order to enter in an agreement with 

the Bus Company Defendants and/or related companies and/or individuals. 
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AS AND FOR A SECOND CAUSE OF ACTION 

(For Monopolization Of The Sightseeing 
Tour Bus Market Against The Bus Company Defendants) 

87. Plaintiff repeats and realleges all the foregoing allegations as though they were set 

forth fully herein. 

88. The relevant product market is the Sightseeing Tour Bus Market as set forth in 

Paragraph 36 above. 

89. The relevant geographic market is New York City as set forth in Paragraph 38 

above. 

90. The Bus Company Defendants possess monopoly power in the Sightseeing Tom-

Bus Market. 

91. The Bus Company Defendants have v l̂lfiilly acquired, maintained, and exercised 

monopoly power in the Sightseeing Tour Bus Market. 

92. The Bus Company Defendants' anti-competitive conduct, as described above, is 

in violation of the Donnelly Act. The Bus Company Defendants have acted to acquire, maintain, 

and exercise its monopoly power and, inter alia: (i) entered into a "joint venture" agreement 

with each other in or about March 2009; (ii) control 90% ofthe Sightseeing Tour Bus Market, if 

not more; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting 

potential entrants in competition with an entity with control of 90% of the market, if not more; 

(iv) fixed and raised the double-decker sightseeing tour prices for their customers by an average 

of Five Dollars per tour; (v) tiireatened immediately to prevent Plaintiff from being able to sell 

the Bus Company Defendants' tickets and services if Plaintiff informed any govemmental entity 

about their anti-competitive and predatory conduct or in any way interfered with their plans to 

lake control ofthe their major distribution charmel of product; (vi) reduced the number of buses 
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and/or the fiiequency of tours; (vii) decreased the overall quality ofthe Bus Company Defendants 

' double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and 

City Sights' customers on the Bus Company Defendants' sightseeing double-decker tours; (ix) 

reduced the commissions the Bus Company Defendants paid outside vendors, such as Plaintiff, 

for selling their double-decker sightseeing tours; (x) eliminated the commissions the Bus 

Company Defendants paid other outside vendors for selling tiieir double-decker sightseeing 

tours; (xi) reduced the time frame for outside vendors, such as Plaintiff, to pay the Bus Company 

Defendants for their sightseeing tickets; (xii) limited, reduced, restrained, suppressed, and 

substantially foreclosed actual and potential competition in the Sightseeing Tour Bus Market; 

(xiii) caused vendors, distributors, and other customers, as well as ultimate consumers to pay 

artificially inflated and supra-competitive prices for double-decker sightseeing tours in New 

York City; and (xiv) deprived vendors, distributors, and other customers, as well as ultimate 

consumers of a free, open, competitive, and unrestrained market for double-decker sightseeing 

tours in New York City. 

93. The Bus Company Defendants have excluded competitors from the Sightseeing 

Tour Bus Market. 

94. There are no justifications for the Bus Company Defendants' conduct. 

95. The Bus Company Defendants have not acquired their monopoly power through 

superior product, business acumen, or historical accident. 

96. The Bus Company Defendants are able to charge supra-competitive prices for 

double-decker sightseeing tours in New York City as a result of their anti-competitive actions. 
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97. The Bus Company Defendants' prices for double-decker sightseeing tours in New 

York City are higher tiian those that would be charged had the Bus Company Defendants not 

engaged in their anti-competitive behavior. 

98. Denying access to the Sightseeing Tour Bus Market has reduced choice for 

double-decker sightseeing lotus in New York City. 

99. The Bus Company Defendants acted with specific intent to monopolize the 

Sightseeing Tour Bus Market. 

100. The wrongful conduct described above impacted competition. 

101. Consumers are being and will be injured by the Bus Company Defendants' 

monopolization of the Sightseeing Tour Bus Market, which will enable the Bus Company 

Defendants to charge even higher artificially inflated supra-competitive prices. 

102. .Plaintiffs and consumers' injuries are the types of injuries the Donnelly Act was 

designed to prevent, and flow from that which make the Bus Company Defendants' IBS' conduct 

unlawful. 

103. As a direct result of the Bus Company Defendants' anti-competitive conduct. 

Plaintiff has been injured and will continue to be injured in its business by, inter alia, increased 

costs to operate its business, ils inability to compete effectively, and by the destmction of its 

business. 

104. The Bus Company Defendants' conduct has proximately caused damages to 

Plaintiff in an amount to be determined at trial. 

AS AND FOR A THIRD CAUSE OF ACTION 

(For Attempted Monopolization Of The Sightseeing 
Tour Bus Market Against The Bus Company Defendants) 
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105. Plaintiff repeats and realleges all the foregoing allegations as though they were set 

forth fully herein. 

106. The relevant product market is the Sightseeing Tour Bus Market as set forth in 

Paragraph 36 above. 

107. The relevant geographic market is New York City as set forth in Paragraph 38 

above. 

108. The Bus Company Defendants' anti-competitive conduct, as described above, in 

violation of the Donnelly Act, is a willful attempt to acquire and exert monopoly power. The 

Bus Company Defendants have excluded all competitors from lawfully competing in the 

Sightseeing Tour Bus Market by and, irUer alia: (i) entered into a "joint venture" agreement with 

each otiier in or about March 2009; (ii) control 90% of the Sightseeing Tour Bus Market, if not 

more; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting 

potential entrants in competition with an entity with control of 90% of the maricet, if not more; 

(iv) fixed and raised the double-decker sightseeing tour prices for their customers by an average 

of Five Dollars per tour; (v) threatened immediately to prevent Plaintiff from being able to sell 

the Bus Company Defendants' tickets and services if Plaintiff informed any govemmental entity 

about their anti-competitive and predatory conduct or in any way interfered with their plans to 

take control ofthe their major distribution channel of product; (vi) reduced the number of buses 

and/or the frequency of tours; (vii) decreased the overall quality ofthe Bus Company Defendants 

' double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and 

City Sights' customers on the Bus Company Defendants' sightseeing double-decker tours; (ix) 

reduced the commissions the Bus Company Defendants paid outside vendors, such as Plaintiff, 

for selling their double-decker sightseeing tours; (x) eliminated the commissions the Bus 
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Company Defendants paid other outside booking vendors for selling their double-decker 

sightseeing tours; (xi) reduced the time frame for outside vendors, such as Plaintiff, to pay the 

Bus Company Defendants for their sightseeing tickets; (xii) limited, reduced, restrained, 

suppressed, and substantially foreclosed actual and potential competition in the Sightseeing Tour 

Bus Market; (xiii) caused vendors, distributors, and other customers, as well as ultimate 

consumers to pay artificially inflated and supra-competitive prices for double-decker sightseeing 

tours in New York City; and (xiv) deprived vendors, distributors, and other customers, as well as 

ultimate consumers of a free, open, competitive, and unrestrained market for double-decker 

sightseeing tours in New York City. 

109. The Bus Company Defendants have excluded competitors fix)m the Sightseeing 

Tour Bus Market. 

110. There are no justifications for the Bus Company Defendants' conduct. 

111. The Biis Company Defendaiits have not acquired their monopoly power through 

superior product, business acumen, or historical accident. 

112. The Bus Company Defendants are able to charge supra-competitive prices for 

double-decker sightseeing tours in New York City as a result of its anti-competitive actions. 

113. The Bus Company Defendants' prices for double-decker sightseeing tours in New 

York City are higher than those that would be charged had they not engaged in their anti

competitive behavior. 

114. Denying access to the Sightseeing Tour Bus Market has reduced choice for 

double-decker sightseeing tours in New York City. 

115. The Bus Company Defendants acted with specific intent to monopolize the 

Sightseeing Tour Bus Market. 
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116. The Bus Company Defendants currentiy control 90%, if not more, of the 

Sightseeing Tour Bus Market. 

117. Through the above described conduct, the Bus Company Defendants created a 

dangerous possibility of achieving a monopoly in violation ofthe Donnelly Act. 

118. The Bus Company Defendants' wrongful conduct has impacted competition. 

119. Consumers are being and will be injured by the Bus Company Defendants' 

monopolization of the Sightseeing Tour Bus Market, which will enable them to charge even 

higher artificially inflated supra-competitive prices. 

120. Plaintiffs and consumers' injuries are the types of injuries tiie Donnelly Acl was 

designed to prevent, and flow from that which make the Bus Company Defendants" conduct 

unlawful. 

121. As set forth above, as a direct result of the Bus Company Defendants' anti

competitive conduct. Plaintiff has been injured and will continue to be injured in its business by,' 

inter alia, increased costs to operate its business, its inability to compete effectively, and by the 

destmction ofits business. 

122. The Bus Company Defendants' conduct has proximately caused damages to 

Plaintiff in an amount to be determined at trial. 

AS AND FOR A FOURTH CAUSE OF ACTION 

(For Attempted Monopolization Of The Sightseeing 
Tour Bus Sales Market Against The Bus Company Defendants) 

123. Plaintiff repeats and realleges all the foregoing allegations as though they were set 

forth fully herein. 

124. The relevant product market is the Sightseeing Tour Bus Sales Market as set forth 

in Paragraph 36 above. 
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125. The relevant geographic market is New York City as set forth in Paragraph 38 

above. 

126. The Bus Company Defendants' anti-competitive conduct, as described above, in 

violation of the Donnelly Act, is a willful attempt to acquire and exert monopoly power. The 

Bus Company Defendants are excluding all competitors from lawfully competmg in the 

Sightseeing Tour Bus Sales Market and, inter alia: (i) entered into a "joint venture" agreement 

with each otiier in or about March 2009; (ii) entered into a conspiracy with each other, after IBS 

and City Sights formed Twin America, to monopolize and illegally restrain trade in the 

Sightseeing Tour Bus Sales Market by putting Plaintiff out of business; (iii) unilaterally reduced 

Plaintiffs commission on its sales of the Bus Company Defendants' sightseeing double-decker 

tour bus tickets by twenty-five percent; (iv) revoked their agreement with Plaintiff concerning 

the.amount of time ( more than thirty days) that Plaintiff would have to pay t̂he Bus Company 

Defendants for the cost of their sightseeing double-decker toUr bus tickets'after Plaintiffs sale of 

the tickets to hotel guests. Concierge Desk users, consumers, and Plaintiffs customers; (v) 

threatened Plaintiff that if il did not pay the Bus Company Defendants for their sightseeing 

double-decker tour bus tickets within five days of Plaintiffs receipt of same, the Bus Company 

Defendants would no longer allow Plaintiff to sell their tickets; (vi) increased the barriers to 

entry into the Sightseeing Tour Bus Sales Market by putting potential entrants in competition 

with an entity with control of the major distribution channel of the market; (vii) eliminated the 

commissions tiiey paid outside booking vendors, such as Plaintiff, for selling the Bus Company' 

sightseeing double-decker tours; (viii) taking over eleven Concierge Desks operated by Plaintiff; 

(ix) threatened immediately to prevent Plaintiff from being able to sell the Bus Company 

Defendants' tickets and services if Plaintiff informed any govemmental entity about their anti-
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competitive and predatory conduct or in any way interfered with their plans to take control ofthe 

their major distribution channel of product; (x) eliminated the commissions the Bus Company 

Defendants paid other outside booking vendors for selling their double-decker sightseeing tours; 

(xi) conspired to fix and/or raise prices for the Bus Company Defendants' customers, hotel 

guests. Concierge Desk users, consumers, and Plaintiffs customers at eleven Concierge Desks 

operated by Plaintiff; (xii) conspired to decrease the overall quality of service provided at eleven 

hotel Concierge Desks operated by Plaintiff; (xiii) conspired to restrict other services formerly 

provided to hotel guests. Concierge Desk users, consumers, and Plaintiffs customers at eleven 

Concierge Desks operated by Plaintiff; (xiv) limited, reduced, restrained, suppressed, and 

substantially foreclosed actual and potential competition in the Sightseeing Tour Bus Sales 

Market; (xv) caused vendors, distributors, and other customers, as well as uhimate consumers to 

pay artificially inflated and supra-competitive prices for double-decker sightseeing lours in-New 

York City; and (xvi) deprived vendors, distributors, and other customers, as well as ultimate 

consumers of a free, open, competitive, and unrestrained market for the sale of double-decker 

sightseeing tours in New York City. 

127. The Bus Company Defendant's conspiracy has excluded competitors from the 

Sightseeing Tour Bus Sales Market. 

128. There are no justifications for the Bus Company Defendants' conspiratorial 

conduct. 

129. The Bus Company Defendants have not acquired their monopoly power through 

superior product, business acumen, or historical accident. 
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130. The Bus Company Defendants are able to sell supra-competitive tickets for 

double-decker sightseeing tours in New York City as a result of their anti-competitive 

conspiratorial actions. 

131. The Bus Company Defendants' prices for tickets of double-decker sightseeing 

tours in New York Chy are higher than those that would be charged had the Bus Company 

Defendants not engaged in their anti-competitive conspiratorial behavior. 

132. Denying access to the Sightseeing Tour Bus Sales Market has reduced choice for 

double-decker sightseeing tours in New York City. 

133. The Bus Company Defendants, though their conspiracy, acted with specific intent 

to monopolize the Sightseeing Tour Bus Sales Market. 

134. Upon information and belief, the Bus Company Defendants currentiy control a 

sizeable percentage of the Sightseeing Tour Bus Sales Market, and this percentage is increasing 

v^th each day that passes. 

135. Through the conspiracy described above, the Bus Company Defendants created a 

dangerous possibility of achieving a monopoly in violation ofthe Donnelly Act. 

136. The conspiracy described above impacted competition. 

137. Consumers are being and will be injured by the Bus Company Defendants' 

conspiracy to monopolize the Sightseeing Tour Bus Sales Market, which will enable the Bus 

Company Defendants to sell even higher artificially inflated supra-competitive tickets. 

138. Plaintiffs and consiuners' injiuries are the types of injuries the Donnelly Act was 

designed to prevent, and flow from that which make the Bus Company Defendants' conspiracy 

unlawful. 
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139. As set forth above, as a direct result of the Bus Company Defendants' anti

competitive and unlawful conspiracy, Plaintiff has been injured and will continue to be injured in 

its business by, inter alia, increased costs to operate its business, its inability to compete 

effectively, and by the destmction ofits business. 

140. The Bus Company Defendants' conduct has proximately caused damages to 

Plaintiff in an amount to be determined at trial. 

AS AND FOR A FIFTH CAUSE OF ACTION 

(For Unlawful Restraint Of Trade Of The Sightseeing 
Tour Bus Market Against The Bus Company Defendants) 

141. Plaintiff repeats and realleges all ofthe foregoing allegations as though they were 

set forth fully herein. 

142. The relevant product market is the Sightseeing Tour Bus Market as set forth in 

Paragraph 36 above. 

143. The relevant geographic market is New York City as set forth in Paragraph 38 

above. 

144. IBS and City Sights entered into an agreement with each other in or about March 

2009 to unlawfully restrain trade and eliminate competition in violation ofthe Donnelly Act. 

145. IBS and City Sights entered into this agreement with each other to increase the 

Bus Company Defendants' market power in the Sightseeing Tour Bus Market. The Bus 

Company Defendants' conduct has unreasonably restrained trade and has had the impact of 

allowing the Bus Company Defendants to raise prices and exclude competitors, thus harming 

consumers who purchase double-decker sightseeing tour bus tickets in New York City. 

146. The Bus Company Defendants' anti-competitive conduct is described above. The 

Bus Company Defendants, inter alia: (i) entered into a "joint venture" agreement wilh each 
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other in or about March 2009; (ii) controlled 90% of the Sightseeing Tour Bus Market, if not 

mor; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting 

potential entrants in competition with an entity with control of 90% of the market, if not more; 

(iv) fixed and raised the double-decker sightseeing tour prices for their customers by an average 

of Five Dollars per tour; (v) immediately threatened to prevent Plaintiff from being able to sell 

the Bus Company Defendants' tickets and services if Plaintiff informed any govemmental entity 

about their anti-competitive and predatory conduct or in any way interfered with their plans to 

take control ofthe their major distribution channel of product; (vi) reduced the number of buses 

and/or the frequency of lours; (vii) decreased the overall quality ofthe Bus Company Defendants 

' double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and 

City Sights' customers on the Bus Company Defendants' sightseeing double-decker tours; (ix) 

reduced the commissions the Bus Company Defendants paid outside booking vendors, such as 

Plaintiff, for selling their double-decker sightseeing tours; (x) eliminated the commissions the 

Bus Company Defendants paid other outside booking vendors for selling their double-decker 

sightseeing tours; (xi) reducing the time frame for outside vendors, such as Plaintiff, to pay the 

Bus Company Defendants for their sightseeing tickets; (xii) limited, reduced, restrained, 

suppressed, and substantially foreclosed actual and potential competition in the Sightseeing Tour 

Bus Market; (xiii) caused vendors, distributors, and other customers, as well as ultimate 

consumers to pay artificially inflated and supra-competitive prices for double-decker sightseeing 

tours in New York City; and (xiv) deprived vendors, distributors, and other customers, as well as 

ultimate consumers of a free, open, competitive, and unrestrained market for double-decker 

sightseeing tours in New York City. 
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147. The Bus Company Defendants are able to charge supra-competitive prices for 

double-decker sightseeing tours in New York City as a result of their anti-competitive actions. 

148. The Bus Company Defendants' prices for double-decker sightseeing tours in New 

York City are higher than those that would be charged had the Bus Company Defendants not 

engaged in their anti-competitive behavior. 

149. Denying access to the Sightseeing Tour Bus Market has reduced choice for 

double-decker sightseeing tours in New York City. 

150. The Bus Company Defendants' restraints on Plaintiff and other competitors serve 

no purpose than to increase costs of operation and to impede their ability to compete effectively. 

151. The Bus Company Defendants' restraints serve no legitimate business reason and 

have no pro-competitive benefits. 

152. The agreement by and between the Bus Company Defendants has had the effect 

of suppressing and eliminating competition in the Sightseeing Tour Bus Market, and tiiese 

effects are not de minimus or minute, but substantial and significant. 

153. As set forth above, the agreement by and between the Bus Company Defendants 

to inhibit, reduce, and eliminate competition has affected and continues to affect the Sightseeing 

Tour Bus Market. 

154. Consumers are being and will be injured by the Bus Company Defendants' illegal 

restraint of the Sightseeing Tour Bus Market, which will enable the Bus Company Defendants to 

charge even higher artificially inflated supra-competitive prices. 

155. Plaintiffs and consumers' injuries are the types of injuries the Donnelly Act was 

designed to prevent, and flow from that which make the Bus Company Defendants' conduct 

unlawful. 
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156. As set forth above, as a direct result of the Bus Company Defendants' anti

competitive conduct. Plaintiff has been injured and will continue to be injured in its business by, 

inter alia, increased costs to operate its business, its inability to compete effectively, and by the 

destmction of its business. 

157. The Bus Company Defendants' conduci has proximately caused damages to 

Plaintiff in an amount to be determined at tiial. 

AS AND FOR A SIXTH CAUSE OF ACTION 

(For Conspiracy In The Unlawful Restraint Of Trade Of The 
Sightseeing Tour Bus Sales Market Against The Bus Company Defendants) 

158. Plaintiff repeats and realleges all the foregoing allegations as though they were set 

forth fully herein. 

159. The relevant product market is the Sightseeing Tour Bus Sales Market as set forth 

in Pziragraph 36 above. 

160. The relevant geographic market is New York City as set forth in Paragraph 38 

above. 

161. The Bus Company Defendants entered into a conspiracy with each other to 

unlawfully restrain trade and eliminate competition in violation ofthe Donnelly Act. 

162. The Bus Company Defendants entered into this conspiracy with each other to 

increase the Bus Company Defendants' market power in the Sightseeing Tour Bus Sales Market. 

The Bus Company Defendants' conduct has unreasonably restrained trade and has had the 

impact of allowing the Bus Company Defendants to control their ticket sales and exclude 

competitors, thus harming Plaintiff, other competitors, and consumers who purchase double-

decker sightseeing tour bus tickets in New York City. 
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163. The Bus Company Defendants' anti-competitive conspiratorial conduct is 

described above. The Bus Company Defendants, inter alia: (i) entered into a "joint venture" 

agreement with each other in or about March 2009; (ii) entered into a conspiracy with each other, 

after IBS and City Sights formed Twin America, to monopolize and illegally restrain trade in the 

Sightseeing Tour Bus Sales Market by putting Plaintiff out of business; (iii) unilaterally reduced 

Plaintiffs commission on its sales of the Bus Company Defendants' sightseeing double-decker 

tour bus tickets by twenty-five percent; (iv) revoked their agreement with Plaintiff conceming 

the amount of time (more than thirty days) that Plaintiff would have to pay the Bus Company 

Defendants for the cost of their sightseeing double-decker lour bus tickets after Plaintiffs sale of 

the tickets to hotel guests, Concierge Desk users, consumers, and Plaintiffs customers; (v) 

threatened Plaintiff that if it did not pay the Bus Company Defendants for their sightseeing 

double-decker tour bus tickets within five days of Plaintiffs receipt of same, the Bus Company 

Defendants would no longer allow Plaintiff to sell their tickets; (vi) increased the barriers to 

entry into the Sightseeing Tour Bus Sales Market by putting potential entrants in competition 

with an entity with control of the major distribution charmel of the market; (vii) eliminated the 

commissions they paid outside booking vendors, such as Plaintiff, for selling the Bus Company' 

sightseeing double-decker tours; (viii) conspired to lake over eleven Concierge Desks operated 

by Plaintiff; (ix) immediaiely threatened to prevent Plaintiff from being able to sell the Bus 

Company Defendants' tickets and services if Plaintiff informed any govemmental entity about 

their anti-competitive and predatory conduct or in any way interfered with their plans to take 

control of the their major distribution channel of product; (x) eliminated the commissions the 

Bus Company Defendants paid other outside vendors for selling their double-decker sightseeing 

tours; (xi) conspired to fix and/or raise prices for the Bus Company Defendants' customers, hotel 
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guests. Concierge Desk users, consumers, and Plaintiffs customers at eleven Concierge Desks 

operated by Plaintiff; (xii) conspired to decrease the overall quality of service provided at eleven 

hotel Concierge Desks operated by Plaintiff; (xiii) conspired to restrict other services formerly 

provided to hotel guests. Concierge Desk users, consumers, and Plaintiffs customers at eleven 

Concierge Desks operated by Plaintiff; (xiv) limited, reduced, restrained, suppressed, and 

substantially foreclosed actual and potential competition in the Sightseeing Tour Bus Sales 

Market; (xv) caused vendors, distributors, and other customers, as well as ultimate consumers to 

pay artificially inflated and supra-competitive prices for double-decker sightseeing tours in New 

Yoric City; and (xvi) deprived vendors, distributors, and otiier customers, as well as ultimate 

consumers of a free, open, competitive, and unrestrained market for the sale of double-decker 

sightseeing tours in New York City. 

164. The Bus Company Defendants are able to charge supra-competitive prices for 

double-decker sightseeing tours in New York City as a result of tiieir anti-competitive 

conspiracy. 

165. The Bus Company Defendants' prices for double-decker sightseeing tours in New 

York City are higher than those that would be charged had IBS and City Sights not engaged in 

their anti-competitive conspiracy. 

166. Denying access to the Sightseeing Tour Bus Sales Market has reduced choice for 

other vendors of double-decker sightseeing tours in New York City. 

167. The Bus Company Defendants' restraints, through their conspiracy, on Plaintiff 

and other competitors serve no purpose than to increase costs of operation and to impede their 

ability to compete effectively. 
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168. The Bus Company Defendants' restraints serve no legitimate business reason and 

have no pro-competitive benefits. 

169. The conspiracy by and between the Bus Company Defendants has had the effect 

of suppressing and eliminating competition in the Sightseeing Tour Bus Sales Market, and these 

effects are not de minimus or minute but substantial and significant. 

170. The conspiracy by and between the Bus Company Defendants to inhibit, reduce, 

and eliminate competition has affected and continues to affect the Sightseeing Tour Bus Sales 

Market, as described above. 

171. Consumers are being and will be injured by the Bus Company Defendants' illegal 

restraint of the Sightseeing Tour Bus Sales Market, which will enable the Bus Company 

Defendants to further ensconce their position in the double-decker sightseeing tour market by 

concomitantly conti-oUing the largest distribution charmel for the sale of sightseeing tickets; to 

wit. Plaintiffs hotel Concierge Desks. 

172. Plaintiffs and consumers' injuries are the tj'pes of injuries the Dormelly Act was 

designed to prevent, and flow from that which make the Bus Company Defendants' conduct 

unlawful. 

173. As set forth above, as a direct result of the Bus Company Defendants' anti

competitive conspiracy. Plaintiff has been injured and will continue to be injured in its business 

by, inter alia, increased costs to operate its business, its inability to compete effectively, and by 

the destmction ofits business. 

174. The Bus Company Defendants' conspiracy has proximately caused damages to 

Plaintiff in an amount to be determined al trial. 
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AS AND FOR A SEVENTH CAUSE OF ACTION 

(For Common Law Unfair Competition 
Against The Bus Company Defendants And The Hotel Defendants) 

175. Plaintiff repeats and realleges all ofthe foregoing allegations as though they were 

set forth fully herein. 

176. The relevant product markets are the Sightseeing Tour Bus Market and the 

Sightseeing Tour Bus Sales Market as set forth in Paragraph 36 above. 

177. The relevant geographic market is New York City as set forth in Paragraph 38 

above. 

178. The Bus Company Defendants entered into an agreement with each other in 

March 2009 and entered into a conspiracy with each other to unlawfully restrain trade, to restrain 

competition and the free exercise of a business activity, and to and engage in unfair and anti-

competitive conduct. 

179. The Bus Company Defendants entered into this agreement and conspiracy to 

restrain competition and the free exercise of business activity as well as to increase the Bus 

Company Defendants' market power in the Sightseeing Tour Bus Market and the Sightseeing 

Tour Bus Sales Market. 

180. Upon information and belief, the Bus Company Defendants thereafter entered into 

an agreement and/or conspiracy with Hotel Defendants to unlawfully restrain trade, lo restrain 

competition and the firee exercise of a business activity, and to and engage in unfair and anti

competitive conduct, in violation ofthe Donnelly Act. 

181. The Bus Company Defendants and the Hotel Defendants entered into this 

agreement and/or conspiracy to restrain competition and the free exercise of business activity as 
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well as to increase the Bus Company Defendants' market power in the Sightseeing Tour Bus 

Sales Market. 

182. The conduct of the Bus Company Defendants and the Hotel Defendants has 

unreasonably restrained competition and the free exercise of business activity and has had the 

impact of allowing the Bus Company Defendants to raise prices and exclude competitors, thus 

harming: (i) Plaintiff, who sells double-decker sightseeing tour bus tickets in the Sightseeing 

Tour Bus Sales Market; and (ii) consumers, who purchase double-decker sightseeing tour bus 

tickets in the Sightseeing Tour Bus Market. 

183. The Bus Company Defendants' and the Hotel Defendants' unlawful restramt of 

competition and the free exercise of business activities in the Sightseeing Tour Bus Market 

and/or the Sightseeing Tour Bus Sales Market are described above. Among other things: (i) the 

Bus Company Defendants entered into a "joint venture" agreement with each other in or about 

March 2009; (ii) the Bus Company Defendants entered into a conspiracy with each other, after 

IBS and City Sights formed Twin America, to illegally restrain competition and the free exercise 

of business activities in the Sightseeing Tour Bus Market and the Sightseeing Tour Bus Sales 

Market by, inter alia, putting Plaintiff out of business; (iii) the Bus Company Defendants and the 

Hotel Defendants thereafter entered into an agreement and/or conspiracy with each other to 

illegally restrain competition and the free exercise of business activities in the Sightseeing Tour 

Bus Sales Market by, inter alia, putting Plaintiff out of business; (iv) the Bus Company 

Defendants unilaterally reduced Plaintiffs commission on its sales of their sightseeing double-

decker tour bus tickets by twenty-five percent; (iv) tiie Bus Company Defendants revoked their 

agreement with Plaintiff conceming the amount of time (more than thirty days) that Plaintiff 

would have to pay them for the cost of their sightseeing double-decker tour bus tickets after 
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Plaintiffs sale of the tickets to hotel guests. Concierge Desk users, consumers, and Plaintiffs 

customers; (v) the Bus Company Defendants and Highgate wrongfully caused the Hotels to 

wrongfully cancel their written agreements with Plaintiff to permit Plaintiff to operate the 

Concierge Desks at the hotels owned by the Hotels; (vi) the Bus Company Defendants threatened 

Plaintiff that if it did not pay them for their sightseeing double-decker tour bus tickets within five 

days of Plaintiffs receipt of same, they would no longer allow Plaintiff to sell their tickets; (vii) 

the Bus Company Defendants and the Hotel Defendants increased the barriers to entry into the 

Sightseeing Tour Bus Sales Market by putting potential entrants in competition with an entity 

with control ofthe major distribution chaimel ofthe market; (viii) the Bus Company Defendants 

increased the barriers to entry into tiie Sightseeing Tour Bus Market by puttmg potential entrants 

in competition with an entity with control of 90% of the market, if not more; (ix) the Bus 

Company Defendants eliminated the commissions they paid outside booking vendors, such as 

Plaintiff, for selling their sightseeing double-decker tours; (x) the Bus Company Defendants have 

taken over eleven Concierge Desks operated by Plaintiff; (xi) the Bus Company Defendants 

threatened immediately to prevent Plaintiff from being able to sell their tickets and services if 

Plaintiff informed any govemmental entity about their anti-competitive and predatory conduct or 

in any way interfered with their plans to take chaimel of the their major distribution channel of 

product; (xii) the Bus Company Defendants eliminated the commissions they paid other outside 

booking vendors for selling their double-decker sightseeing tours; (xiii) the Bus Company 

Defendants has conspired to fix and/or raise prices for their customers, hotel guests. Concierge 

Desk users, consumers, and Plaintiffs customers at eleven Concierge Desks operated by 

Plaintiff; (xiv) the Bus Company Defendants fixed and/or raised the double-decker sightseeing 

tour prices for their customers by an average of Five Dollars per tour; (xv) the Bus Company 
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Defendants reduced the number of buses and/or frequency of tours; (xvi) the Bus Company 

Defendants decreased the overall quality of their double-decker sightseeing tours; (xvii) the Bus 

Company Defendants restricted other services formerly provided lo their customers on their 

double-decker sightseeing tours; (xviii) the Bus Company Defendants have conspired to decrease 

the overall quality of service provided at eleven hotel Concierge Desks operated by Plaintiff; 

(xix) the Bus Company Defendants have conspired to restrict other services formerly provided lo 

hotel guests. Concierge Desk users, consumers, and Plaintiffs customers at eleven Concierge 

Desks operated by Plaintiff; (xx) the Bus Company Defendants and the Hotel Defendants 

limited, reduced, restrained, suppressed, and substantially foreclosed actual and potential 

competition in the Sightseeing Tour Bus Sales Market and/or the Sightseeing Tour Bus Sales 

Market; (xxi) the Bus Company Defendants and the Hotel Defendants caused vendors, 

distributors, and other customers, as well as ultimate consumers to pay artificially inflated and 

supra-competitive prices for double-decker sightseeing tours in New Yoric City; and (xxii) the 

Bus Company Defendants and the Hotel Defendants deprived vendors, distributors, and other 

customers, as well as ultimate consumers of a free, open, competitive, and unrestrained market 

for the purchase and sale of double-decker sightseeing tours in New York City 

184. In addition, the Bus Company Defendants engaged in unfair competition to steal 

Plaintiffs business by improperly seeking to hire way former employees of CGSC, 

notwithstanding non-solicitation agreements and non-compete agreements of which the But, 

Company Defendants were aware. 

185. The Bus Company Defendants are able to charge supra-competitive prices and 

exclude competition for double-decker sightseeing tours in New York City as a result of their 
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resti:ainl of competition and the free exercise of business activities as well as their unfair and 

anti-competitive conduct and/or conspiracy. 

186. The Bus Company Defendants' prices for double-decker sightseeing tours in New 

York City are higher tiian those that would be charged had the Bus Company Defendants and the 

Hotel Defendants not engaged in their anti-competitive conduct, agreements and/or conspiracy. 

187. The Bus Company Defendants' and the Hotel Defendants' denial of access to the 

Sightseeing Tour Bus Market and/or the Sightseeing Tour Bus Sales Market has reduced choice 

for purchasers. Plaintiff, and other vendors of double-decker sightseeing tours in New York City. 

188. The Bus Company Defendants' and the Hotel Defendants' restraint of 

competition and the free exercise of business activities as well as their unfair and anti

competitive conduct, through their agreements and/or conspiracies, on Plaintiff and other 

competitors serve no purpose than to increase costs of operation and to impede their ability to 

compete effectively; 

189. The Bus Company Defendants' and the Hotel Defendants' restraint of 

competition and the free exercise of business activities as well as their unfair and anti

competitive conduct and/or conspiracy serve no legitimate business reason and have no pro-

competitive benefits. 

190. The agreements and/or conspiracies between and/or among the Bus Company 

Defendants and the Hotel Defendants has had the effect of suppressing and eliminating 

competition in the Sightseeing Tour Bus Market and/or Sightseeing Tour Bus Sales Market, and 

these effects are not de minimus or minute but substantial and significant. 

191. The agreements and/or conspiracies between and/or among the Bus Company 

Defendants and the Hotel Defendants to inhibit, reduce, and eliminate competition has affected 
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and continues to affect the Sightseeing Tour Bus Market and/or the Sightseeing Tour Bus Sales 

Market, as described above. 

192. Consumers are being and will be injured by the Bus Company Defendants' and 

the Hotel Defendants' illegal restraint of competition and the free exercise of business activities 

as well as their unfair and anti-competitive conduct in the Sightseeing Tour Bus Market and/or 

the Sightseeing Tour Bus Sales Market, which will enable the Bus Company Defendants to 

further ensconce their position in these markets by concomitantly controlling the largest 

distribution chaimel for the sale of sightseeing tickets; to wit. Plaintiffs hotel Concierge Desks. 

193. As set forth above, as a direcl result of the Bus Company Defendants' and the 

Hotel Defendants' unfair and anti-competitive agreements and/or conspiracies. Plaintiff has been 

injured and vAW continue to be injured in its business by, inter alia, increased costs to operate its 

business, its inability to compete effectively, and by the destmction of its business. 

194. The Bus Company Defendants' and the Hotel Defendants' agreements and/or 

conspiracies have proximately caused damages to Plaintiff in an amount to be determined at trial. 

AS AND FOR A EIGHTH CAUSE OF ACTION 

(For Tortious Interference Against the Bus Company Defendants) 

195. Plaintiff repeats and realleges all ofthe foregoing allegations as though they were 

set forth fully herein. 

196. Plaintiff has and had a contractual relationship with the Hotels wherein Plaintiff 

leases Concierge Desks in the eleven Hotels in order to, inter alia, sell tickets to the Bus 

Company Defendants' double-decker sightseeing bus tours. 

197. Upon information and belief, the Bus Company Defendants have entered into an 

agreement and/or conspiracy between and/or among each other, knowing of the Hotel's 
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agreements with Plaintiff, to cause the Hotels to terminate such agreements in breach of the 

terms therein. 

198. Upon information and belief, the Bus Company Defendants' efforts have already 

caused the Hotels to intentionally and wrongfully terminate their Concierge Desk agreements 

entered into with Plaintiff. These hotels have succumbed to the strong-armed, anti-competitive, 

and monopolistic tactics employed by the Bus Company Defendants, either independently or 

through Highgate, and have sought to wrongfully intentionally lerminate their contracts with 

Plaintiff, all by letters dated February 8,2010. 

199. Of particular interest, four ofthe hotels owned and/or managed by Highgate (On 

The Ave Hotel, Hampton Inn Times Square North, Embassy Suites Hotel New York and Hilton 

Garden Irm Times Square) wrongfully cancelled their contracts with Plaintiff even though 

termination could only be "for cause". No cause, however, has been alleged, and none could be 

because Plaintiff has consistently, efficiently, and successfiilly operated their Concierge Desks to 

this very day. (See Ex. B) 

200. Moreover, the Hotels have re-leased their Concierge Desks to the Bus Company 

Defendants and/or their affiliates. 

201. The conduct of the Bus Company Defendants constituted a wrongfiil interference 

with Plaintiffs actual contractual and business relationships with the Hotels through the use of 

wrongful and unfair means. 

202. By reason of the foregoing. Plaintiff has been damaged in an amount to be 

determined at trial. 

203. In addition, because the Bus Company Defendant's conduct were undertaken 

willfully and with a high degree of moral culpability, the Bus Company Defendants and 
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Highgate should be ordered to pay Plaintiff punitive or exemplary damages, in an amount to be 

determined at trial. 

AS AND FOR A NINTH CAUSE OF ACTION 

(For Breach of Contract Against The Hotels) 

204. Plaintiff repeats and realleges all ofthe foregoing allegations as though they were 

set forth fully herein. 

205. Plaintiff has been damaged in that the Hotels have breached their written 

agreements with Plaintiff, which Plaintiff duly performed under by, inter alia: 

• wrongfully terminating their agreements with Plaintiff; and 

• wrongfully entering into agreements with companies affiliated with the Bus Company 
Defendants for them to operate the Hotels' eleven hotel Concierge Desks. 

206. As a matter of law, every contract and agreement, including but not limited to the 

written agreements between the Hotels and Plaintiff, has an implied covenant of good faith and 

fair dealing. 

207. Plaintiff has duly performed the obligations lo be performed by it pursuant to its 

written agreements v^th the Hotels. 

208. Plaintiff has suffered actual injury and will continue to suffer damages as a direct 

result of the Hotels' breaches of their contractual obligations and their breach of the implied 

covenant of good faith and fair dealing to Plaintiff. 

209. By reason of the foregoing. Plaintiff has been damaged in an amount to be 

determined al trial. 

WHEREFORE, Plaintiff requests that judgment be entered as follows: 

(a) On the First Cause of Action against the Defendants awarding Plaintiff 
permanent injunctive relief lo: 
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(1) resti-ain and enjoin: restrain and enjoin the Bus Company 
Defendants and related companies and individuals from monopolizing, attempting 
to monopolize, and unlawfiilly restrain tirade in the Sightseeing Tour Bus Sales 
Market; 

(2) restrain and enjoin the Bus Company Defendants and related 
companies and individuals from interfering and preventing Plaintiff from selling 
the Bus Company Defendants' products and services and, in particular, double-
decker sightseeing tour tickets and otherwise restraining them from not changing 
the current terms and conditions ofthe sale of such products and services; 

(3) restrain and enjoin the Bus Company Defendants and related 
companies and individuals from interfering with hotel Concierge Desk agreements 
that Plaintiff has entered into with hotels; and 

(4) restrain and enjoin the Bus Company Defendants and Highgate 
from interfering with and the Hotels from terminating Plaintiffs hotel Concierge 
Desk agreements in order to enter in an agreement with the Bus Company 
Defendants and/or related companies and/or individuals. 

(b) On the Second Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory damages in an amount to be deiermined at trial; 

(c) On the Third Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory damages in an amouni to be determined at trial; 

(d) On the Fourth Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory damages in an amount to be determined at trial; 

(e) On the Fifth Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory damages in an amount to be determined at tiial; 

(f) On the Sixth Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory damages in an amount to be determined at trial; 

(g) On the Seventh Cause of Action against the Defendants, awarding Plaintiff 

compensatory damages in an amount to be detennined at trial; 
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(h) On the Eighth Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory and punitive damages in an amount to be determined at trial; 

(i) On the Ninth Cause of Action against the Hotels, awarding Plaintiff compensatory 

damages in an amount to be determined at trial; 

(j) Awarding Plaintiff treble damages as provided by law; 

(k) Awarding Plaintiff its reasonable costs, disbursements, and attomeys' fees of this 

action as provided by law; and 

(1) Granting such other and further relief as the Court deems just and proper. 

Dated: New York, New York 
March 12, 2010 

GANFER & SHORE, LLP 
AttorneySj 

Steven J. Shore 
Mark A. Berman 
Gabriel Levinson 

360 Lexington Avenue, 14th Floor 
New York, New York 10017 
(212)922-9250 
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Exhibit A 



BEFORE THE 
SURFACE TRANSPORTAION BOARD 

STB Docket No. MC-F-21035 

STAGECOACH GROUP PLC AND COACH USA, INC., ET AL. 
ACQUISITION OF CONTROL-TWIN AMERICA, LLC 

COMMENT OF THE STATE OF NEW YORK 

The State of New York ("NYSAG") respectfully submits the following comments lo the 
Surface Transpoitation Board ("STB") in connection with the above captioned STB I>ocket No. 
MC-F-2103S ("Application"). By decision and order dated September IS, 2009 ("Decision"), the 
STB did not grant applicants tentative authority under 49 CFR 1182.4(b) and instead instituted a 
proceeding to address certain matters and to determine the merits ofthe parties application. 

The NYSAG currently has an open antitrust investigation conceming Twin America, 
LLC and its formation. That investigation is ongoing so our comments are made using publicly 
available information and the parties' Application to the STB. Nevertheless, commenting on 
certain key issues may be beneficial in addressing certain matters and determinii>g the merits of 
the application. 

The NYSAG submits these comments to emphasize the competitive importance to New 
York, its consumers and tourists visiting New York City. We urge the STB to take a particularly 
close look at the Application ofthe parties to ensure that there is fair competition for sightseeing 
tours of New York City by double-decker buses .and to the integrity ofthe STB application 
process. 

BACKGROUND 

The New York State Attomey General subpoenaed Stagecoach Group pic and Coach 
USA. Inc. on July 31,2009. City Sights LLC, City Sights Twin LLC, and Twin America, LLC 
("Twin America") were subpoenaed on August 3, 2009. 

The subpoenas concemed a "joint venture" agreement entered into by International Bus 
Services, Inc. ("IBS"), a subsidiary of Coach USA, Inc. ("Coach USA") and City Sights Twin, 
LLC ("City Sights Twin") in March, 2009 for the formation of Twin America, LLC ("Twin 
America") We believe (he joint venture concemed the parties' respective business of a 
sightseeing hop-on/hop-off tour primarily by double-decker and other vehicles in the 5 boroughs 
of New York City. Twin Amenca, LLC began operations as a joint venture on March 31, 2009. 

After we issued subpoenas to the parties, the parties made an application to the STB on 
August 19, 2009, about A,Vi months after the joint venture began, for control of Twin America 



under 49 U.S.C. § 14303 ("Application"). Also aliler our subpoenas, on August 10,2009. Twin 
America applied to the Feideral Motor Carrier Safety Administration ("FMCSA") for appropriate 
operating authority to become a regulated motor carrier. 

We met with the parties on August 19,2009.' the same day the parties filed their 
Application to the STB. The parties asserted that they believed the NYSAG did not have 
jurisdiction-over the parties and we disagreed. Without waiving jurisdiction, the parties and the 
NYSAG agreed to a voluntary production of documents. The parties are currently in the initial 
stages of voluntarily producing documents to us. 

On August 27, 2009, the NYSAG filed its Notice of Intent to Participate in this STB 
proceeding as a party of record to receive any filings by the parties. This was done without 
conceding the NYSAG's jurisdiction over the parties. 

ANTITRUST CONCERNS 

In the view ofthe NYSAG, the Application to control Twin America by two direct 
competitors of tour guided sightseeing tours by hop-on/hop-ofT double-decker buses in New York 
City raises significant competitive concems. The NYSAG makes these comments without 
passing judgment as to the legality of Twin America, LLC at this time. 

a. Approval of the Application Would Strengthen Market Power and Create a 
Monopolist in Major Routes 

Market shares determine the likelihood that a joint control agreement will create or 
increase market power or facilitate its e.\ercise. "The creation, increase, or facilitation of market 
power will likely increase the ability and incentive profitably to raise price atwve or reduce 
output, quality, service, or innovation below what likely would prevail in the absence ofthe 
relevant agreement" (see Antitrust Guidelines for Collaborations Among Competitors). To 
assess the impact on market power ofthe Application filed on August 19,2009, it is necessary to 
go back and examine the change in market shares that occurred before and after the parties 
entered into the joint venture agreement in March, 2009. It is necessaiy to look back because the 
joint venture agreement in March, 2009, resulted in a major consolidation of market power in at 
least oneof the primary product segment markets in which Twin America operates. Hence, this 
raises potential antitrust issues, and the STB's approval ofthe Application would have the effect 
of exempting the applicants from both state and federal antitrust law under 49 U.S.C. § 14303. 

The starting point for estimating market share is identifying the relevant markets. Twin 
America was formed by (i) IBS, which is associated with both Stagecoach pic and Coach USA, 
and (ii) City Sights.' IBS was operating under the trade name Gray Line New Yodc ("Gray 

' After several postponements by ihe parties, we were finally able to schedule a meeting for August 19, 
2009. To our great surprise, the parties inrormed us during our initial meeting Ihat they were making a 
filing io the STB for the acquisition of Twin America. LLC that same day. 

' For purposes ofthis discussion, we will call City Sights LLC and Cily Sights Twin as "Ciiy Sights" 
because "Twin America was formed in March 2009 in recognition ofthe fact that IBS and CitySights LLC. 
the previous operator of transponaiion services now provided by City Sights Twin..." (Application, pg. 
10). 



Line") before entering into the joint agreement. Both Gray Line and City Sights provided and 
competed on various transportation and tour services. Tour services included double-decker 
buses and other vehicles before the parties entered into the joint venture agreement. 

Both IBS and City Sights served various product segment markets instead of one product 
market that includes all transportation and tour services. For example, the market for the hop-
on/hop-off double-decker tour bus business segment is not the same kind of bus business segment 
as carrying passengers from New York City to Washington, DC or Boston, MA. The sightseeing 
double-decker tour buses allow passengers to board and un-board (hop-on/hop-off) the buses at 
short intervals along a tour route and allow ticketed passengers to board any bus along the tour 
route for the sightseeing tour purchased. 

To further explain why Twin America operates in various relevant product segment 
markets, instead of a single product market that includes all transportation and tour services, it is 
helpful to understaiKl the different market segments in which Twin America's competitors 
participate and the particular products which they provide. For example, both On Board New 
York Tours and Big Taxi Tours were identified by the applicants as Twin America competitors in 
the Application (Application, pg. II). On Board New York Touts serves in the destination-
specific shuttle bus tour segment market and Big Taxi Tours serves the double-decker bus tour 
market. That is, customers using the double-decker product would be able to catch any double-
decker bus at any of the designated tour stops with an average waiting time of about IS minutes, 
while the shuttles for the On Board New York Tours are scheduled to leave roughly 4 times a day 
and customers stay on the same bus and do not have the option to decide how k)ng to stop at a 
particular destination. Hence, Twin America services various product segment markets instead of 
one product market that includes all transportation and tour services. 

With access to only limited information on the various product market segments which 
IBS and City Sights-service, market shares are only calculated for the "double-decker" market as 
an illustration ofthe impact on market power of approving the Application. According to Ihe 
Application, both IBS and City Sights were active participants in the "double-decker" product 
segment market. (Application, pg. 11). Applicants state that Twin America was formed because 
of "a declining revenue base due to a drop-off in tourism in the New York City area." 
(Application, pg. 10). Thus, the market share calculation treats New York City as the geographic 
market. 

Without any financial information fiom Ihe applicants and any ofits competitors in the 
market, the market shares were estimated using the number of major geographic routes,^ which 
are covered by providers in the market The major geographic routes are the (i) Downtown Loop, 
(ii) Uptown Town Loop, (iii) All Around Town Loop, and (iv) Brooklyn Loop. The estimated 
market shares indicate that even without Ihe approval of the joint control, Stagecoach already 
owns roughly 44.3% ofthe market through its association with Gray Line, while City Sights 
owns about 44.5% ofthe market. The remaining 11% ofthe market is owned by Big Taxi Tours. 
The approval ofthe Application will solidify the applicants' control lo approximately 89% ofthe 
market share (See summary Tables I and 2 below with the estimates of market share). 
Additionally, approval ofthe Application will endorse a monopoly in three out ofthe four major 

' Information was collected from each ofthe provider's internet websites. 
City Sights. October 23,2009. http://www.citysightsny.com. Grey Line New York. October 23.2009. 
http://www.newyorksightseeing.com. Big Taxi Tours. October 23,2009. 
htq):/.'www.bigtax jtours.com/Packages htm 

http://www.citysightsny.com
http://www.newyorksightseeing.com
http://www.bigtax
http://jtours.com/Packages


routes. That is, the Uptown Loop, All Around Town Loop and Brooklyn Loop will be controlled 
by the applicants alone, with the majority ofthe Downtown Loop controlled by the applicants as 
well. 

Table t : 

Sources' 
Cit}-Sights. October 23. 2009. hap-.Mvv.cltyaghan\.com-

Grey Une Se» York. October 2S. 2009. ltttp:/.'w<irw.nevyor1atghtsttmg.com 

Big Taxi Tours October 23. 2009. httpMrwwJbigfaxttmtrt com'Packaget.hun 

Table 2: 

Downtown Loop 

Uplown Loop 

All Around Town Loop 

Brooklyn Loop 

^ou l by Company 

Esiimaied Market Share 

CitySekls 

1 

! 

1 

J 

4 

44.5% 

Gray Line 

1 

] 

1 

1 

4 

44.S% 

Big Taxi Tours 

1 

1 

11% 

TototbvLooD 

i 

2 

2 

9 

100% 

I^wntown Loop 

Uptown Loop 

All Around Town Loop 

Brooklyn Loop 

Total by Company 

Estimated Market Share 

CitvSielils&GravUne 

2 

2 

2 

2 

8 

89% 

Big Tqxi Tours 

1 

1 

11% 

TiflalbyTifurTvpe 

3 

2 

2 

2 

9 

100% 

Soiwcei. 

CiiySigltts. October 23. 2009. http:ffwwv.eitystghisny.comi 

Crey Une New I'ort October 23, 2009 http.'fwrn.neyvyorkiighiseeing.com 

Big Taut Tours. October 23. 2009. http-f/wmr- bigiaxiiours com'Paekages htm 

http:ffwwv.eitystghisny.comi
http://http.'fwrn.neyvyorkiighiseeing.com


b. Approval of the Application Would Increase Barriers to Entry and/or Assert 
Negative Impacts on Employees 

The applicants claim that the joint control would allow them to achieve significant 
economies and cost savings by combining iheircommon management and purchasing activities. 
The applicants claim that they have already achieved savings on purchases of fuel and spare parts 
since entering into the joint venture agreement and that they are also expecting to save on 
insurance and advertising costs in the future (Application, pg. 10). Unless the applicants lowered 
the number of buses mnning and/or reduced current employee levels after consolidating their 
operations, the reported cost savings in fuel, spare parts and insurance purchases could probably 
only have been generated by receiving volume discounts. This indicates that the approval ofthe 
application would likely significantly increase the barriers to entry into the market by putting 
potential entrants in competition with an incumbent with control o f nearly 90% ofthe market and 
with the ability to benefit from volume discounts that further enhance its competitive position in 
the *'double-decker" market. 

As Ibr the anticipated savings on advertising costs suggested by Ihe applicants, these 
could likely be achieved either by consolidating the number of advertisements, or by firing 
advertising/field sales personnel who are currently employed by Twin America. The applicants 
funher suggest that the joint control could eliminate duplicative "back office" administrative 
functions, including accounting, sales, and IT functions. Unless these back office functions are 
currently out sourced rather than performed in house by Twin America employees, eliminating 
these function wil l likely mean layoffs of Twin America employees. 

Any cost savings, i f any, would only benefit the applicants and not Ihe consumers unless 
the applicants were to pass on the savings to consumers in the form of k>wer prices for Iheir 
products. Economic theory suggests that businesses strive to maximize tfieir profits. Businesses 
would thus be inclined to boost their profit margins by keeping any realized cost savings unless 
they are faced with competitive pressure to lower prices. That is, the likelihood of passing on cost 
savings increases with the level of competition. Tliis suggests the approval ofthe Application 
wil l lower the applicants' incentive to pass on any cost savings in the double-decker market since 
the approval will affirm the applicants' control o f nearly 90% ofthe market as explained in the 
previous section. Hence, the apirficants anticipated cost savings in the double-decker market 
come fi-om the cost of (i) increased barriers to entiy through volume discount contracts; (ii) firing 
of Twin America's employees and/or reducing the hours or wages o f Twin America's employees; 
and/or (i i i) reducing the number of buses or frequency o f tours. Eliminating buses or tours could 
decrease the adequacy ofthe service since it would increase waiting time and/or lower the 
number o f stops available within a route. 

c Horizontal Agreement By Competitors o f Sigiitseeing Hop-on/Hop-ofT 
Tours Primari ly By Double Decker Buses 

The joint venture as structured in March, 2009 gave IBS, a subsidiary of Coach USA and 
Cily Sights Twin each a 50 percent share ofthe voting rights in Twin America. The joint venture 
gave Coach USA a 60 percent share and City Sights Twin a 40 percent share of the economic 
rights.^ 

' Article from www.busride.com. "Stagecoach Group, CitySights NY form Twin America in joint venture,' 
March )8, 2009 and parties' Application, pg. 3. 

http://www.busride.com


Currently, the joint operation by t̂ vo direct competitors of tour guided sightseeing hop-
on/hop-off tours primarily by double-decker buses in New York City gives Ihe entities the power 
10 restrict competition for double-decker bus tour ticket prices and marketing to cistomers. 
Dividing profits by competitors are a disincentive to compete on price. Both competitors can 
remain static on price or have price differentials relative to each other but the profits would 
always be divided the same, 60/40 amongst the two direct competitors. 

Coordinated action by ^vo direct competitors can also eliminate competition for 
marketing with tickei selling partners such as hotel concierges, museums, helicopter and boat tour 
operators, etc. Coordinated action may foreclose new entrants from gaining access to a network 
of hotel lobby ticket counters, hotel concierges, and travel agents to sell sightseeing tours because 
of volume discounts, exclusivity or lack of bargaining power. 

JURISDICTION 

With due deference to the STB. the NYSAG disagrees with the applicants' assertion that 
the NYSAG does not have jurisdiction over the parties under the present fiscts. 

a. Twin America, Inc., CitySights LLC and City Sights Twin Are Not 
Interstate Passenger Carriers 

. As the STB recognized in its Sept. IS, 2009 Decision, the parties do not provide specific 
information detailing the authority under which the various interstate transportation services 
operate. Although Twin America recently filed with the FMCSA to obtain ^ipropriate operating 
authority after our subpoenas, we are not aware of CitySigjhts LLC or City S i^ t s Twin as having 
had appropriate interstate operating authority either. Applicants state that City Sights Twin, a 
non-carrier, now provides interstate transportation services previously provided by CitySights 
LLC. 

We are not persuaded that CitySights, LLC, City Sights Twin and Twin America were 
interstate passenger carriers when we subpoenaed the parties. Although Coach USA and its 
parent Stagecoach pic controlled interstate passenger carriers, the joint venture they entered into 
with City Sights Twin in March, 2009, did not involve interstate transportation because the 
parties' sightseeing double-decker tour buses in New York City did not carry passengers 
interstate. Also, the sightseeing passengers did not purchase New York City double-decker bus 
tour tickets lo travel interstate. 

We believe Twin America was formed by the patties to jointly operate their respective 
sightseeing hop-on/hop-ofT tours primarily by double-decker buses and other vehicles in the 5 
boroughs of New York Cily. 

fo. The March, 2009 "Joint Venture" Transaction is Not Interstate 

The parties' respective hop-on/hop-ofT double-decker bus sightseeing tours of New York 
City did not cany passengers interstate. 

As noted above, the hop-on/hop-off double-decker bus sightseeing service is not the same 
service as transportation services carrying passengers interstate. The sightseeing double-decker 



tour buses in New York City allow passengers to board and un-board the double-decker buses at 
specific tourist attractions along a specified tour route, al short intervals. The New York Cily 
sightseeing tours by double-decker buses did not carry passengers out of New York State, let 
alone New York City. 

Although the parties enumerate various services as part of Twin America's tourism 
services to give the semblance of interstate transportation, such as garaging buses in New Jersey, 
we believe the cmx of the joint venture concemed the sightseeing hop-on/hop-off tours primarily 
by double-decker buses in the 5 boroughs of New York City. Characterizing a New York City 
transaction as an interstate motor passenger carrier transaction should not trigger STB jurisdiction 
and avoid antitmst scrutiny, 

c. Approval of the Application is Not in the Public Interest 

The parties state in their Application that "a grant ofthis ApplKation will not only 
comport widi the requirements of section 14303. but underscore the role ofthe Board in 
connection with transactions ofthe son that led to the formation of Twin America." (Application 
pgs. 15-16). 

While underscoring the role ofthe STB, we are not aware of any filing made to the STB 
by the parties or any approval by the STB for the March, 2009, joint venture formation of Twin 
America under 49 USC § 14302, if such a filing were required for the pooling and division of 
transportation or eamings. The role ofthe STB may have been critical at that juncture had a 
filing been made because one ofthe standards for approval by the STB under 49 U.S.C. § 14302 
is whether the transaction wilt not unreasonably restrain competition'. While the parties have now 
filed the Application under 49 U .S.C. § 14303 and state that the transaction is consistent with the 
public interest, we disagree. Tlie elimination of competition is not in the public interest. 

A signed copy ofthe March. 2009 joint venture agreement and its exhibits may already 
have been submitted by the parties for STB review. 

d. Jurisdictional Issues Not Resolved 

"Applicants submit that the Transaction is subject to the Board's exclusive jurisdiction 
and will be pursuing that issue with the New York Anomey General." (Application, pg. 15). At 
present, since our meeting with the parties on August 19,2009, we have only agreed to disagree 
as to jurisdiction. We believe that we have jurisdiction over the parties conduct concerning the 
formation and the subsequent joint activities of Twin America. 

Consequently, the NYSAG believes the STB should find that under the present facts, the 
NYSAG has jurisdiction and should deny the parties' Application for control of Twin America 
LLC and restore competition for tour guided sightseeing by double-decker buses in New York 
City. In the altemative, the STB should condition the approval of die Application by ordering a 
divestiture ofthe tour guided sightseeing business by double-decker buses in the 5 boroughs of 
New York City from Ihe transaction. 



DATED: November 2,2009 

Resentfully submitted, 

I J am^ Yoon / / 
(^3*^stant Attorney General 

Antitrust Bureau 

Kitty Kay Chan 
Director of Economics 
Antitrust Bureau 

State of New York 
Office ofthe Attomey General 
Antitmst Bureau 
120 Broadway, Suite 26C 
New York, NY 10271 
Tel: (212)416-8822 

^ Fax:(212)416-6015 

For ANDREW M. CUOMO 
Attomey General 
State of New York 
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HIGHGATE OXFORD MANAGEMENT COMPANY, LLC 

FefaruazylO,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Continental Guest Services Coiporation 
ISOl Broadway 
Suite 1814 
NewYoiicNY1003« 

Re: Termination of Expedia Traveldeak License Aareement ftiie "Aereemeirif^. dated Pecenaber 
30. 2005 as amended bv the Novation Afireement ftfae "Novation") dqted December 2q06 
bv. and between Continental Guest Servtees Com CCXSSn gmicegaor to Ttavebcane. LLC 
d/b/a Expedia Travel ("Bcpedia") and Lexington Hotel. LLC as gucceagor to Lerinyton 
Hotel Operating LesaeeL LLC fthe *^p«Btm^ vwfli respect to die nrapeitv commonly 
known as ynHJMnn T,^^e1ioo witii an address of 511 Lexington Aveoue. New Yoric NY 
10017 ftfae-Propertv^^ 

Ladies and QenHemea: 

Hl^bgate Oxford Man^gnnent Compancy, LLC manages tbe Radisson Lexington Hotel for Operator and this 
letter is written on behalf of Operator. 

Operator exerdses its right to termitute the Agreement efi^tive May IS, 2010. 

Please contact Donald Sheneman ac 212-7SS-4400 If you have any questions. 

fSincerely, 

HIOHGATE G3raS»p MANAGEMENT COMPANY. LLC 

B y : . 
Name: Stefe Barick 
Title: Chief Operatmg OfiScer 

oc: Donald Sheaemaa 
Steve Barick 
SamBhadha 
Kurien Jacob 

545 E. John Carpenter Freeway • Suite 14O0 • Irving, Texas 750ti2 
Telephone: (972)444-9700 • Facsimile: (972)444-9210 



1568 BROADWAY HOTEL MANAGEMENT, LLC 

Fd>ruaiy8.2010 

V U OVERNIGHT COURIER 
AND CERTIFIED MAIL, RETURN RECEIPT 
REQUESTSa) 

CantiQenfal Guest Services, Coip. 
ISOl Broadway 
New Yorfc, NY 10036 

t (die "Aereement"), ^ ^ ^ April 11.2007, bv and between 
>.^meg Souare Hotel OpergmgiLegsee LLC, fdie 'l.tcensoi'n and Continental Gaest Services. 
^ ^ fftl "riinirimrr")-^»itfr«pect te tiie properlY ffrmitp«;^|Y known aa Doubletree Gneat 
Sniteg rmuM Souare. New YoA. UYftfa "HoteD. 

Ladies & Genllemea: 

1S68 Broadway Hotel Management LLC m a n « ^ the Hotel on bebalf of Licensor. 

Licensor hereby exercises its right to teiminate tiie Agreement efSsctive March 15,2010. 

Pleaae contact Sam Grabush at 212 -403HS310 if you have any questions. 

Sincerely, 

1S68 BioadwfficJEfMel Management^ LLC 

Name: Steve Barick 
Titie: C3iief Operating OfScer 



BATTERY PARK HOTEL MANAGEMENT, LLC 

Febroaiy 10,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Continental Guest Services Corporation 
ISOl Broadway 
Suite 1814 
New York, NY 10036 
Attn: Bet^ Zhang, President 

Re: Tennination of Theatre. Ttavel & Concierge Services Agreement (the "Aprecmenf'>. datyd 
October 2.2006. by and between Battery Park Hotel Manngement XIC (die "Hotel") and 
Qwtinental Quest Services. Corp. (die'K)perator^ witii respect to tiw property coiiimaidy 
known as Embassy Suhea Hotel with an flf*^^''?f V'f 102 Noifh End Avenue. New Yoiic. NY 
ftiie "Property") 

Ladies and Qentlonen: 

Battery Park Hotel Mant^emeot, U X , hereby exercises its r i ^ to terminate tiw Agreement e£Eective May 
IS, 2010. 

nease contact Marie Miller @ 646-769-4416 if you have any questions. 

Sincerely, 

BATTERY PARK UQTBL MANAGEMENT, LLC 

By: 
>^e: 'S teve Barick 
litle: Chief Opetathig OfiBcer 

Cc: 
MarkMBlkr 
Geoffirey-MiUs 
Steve Baridc 
Kurien Jacob 

S4S £. Jofao Carpenter Freeway • Saite 1400 • Irviog, Texas 75062 
Teiepfaoae: (972)444-9700- Facsimile: (972)444-9210 



PARK CENTRAL MANAGEMENT LLC 

Febnieiy 8,2010 

VIA OVERNIGHT COURIER 
AND CERTIFTED MAIL RETURN RECEIPT 
REQUESTED 

Continental Guest Services Coq). 
1501 Broadway 
Suite 1814 
New Yoilc, NY 10036 
Attn: Betty Zbang 

Re: Termination of L^e-gipeemM^ ftiie "Agreement"), dated November 22, ^M}\ ijy ftnti 
between Paj^^Cenlral HotelJEfeV. LLC (flie "Landlord"^ and Continental Guest Savices. 
Corp. fflie "tawBtgywr^respect to tiieprnpertv commoah> known as Park Central Hotd 
wifli an address of 870 7* Avenue t^ 6 ^ Street. New York. NY fttie "Hotel"^ 

Ladies & Gentiemen: 

Paik CeotrsI Management LLC, d/b/a Park Central Halifax Management LLC manages the Hotel for 
Landlord and tiiis letter is written on behalf of Landlord. 

JLandlord hereby exercises its right to tenniiiate the Agreement effective MsQT 15,2010 

Please contact Mkkey Sdmeider at 212-707-5028 if you have any questions. 

Sincerely, 

Park CeotFalManagemBO^ LLC 6flo/ti 
Park Central Batifex Management, LLC 

Name: Steve Barick 
Title: CSiief Openting OfBcer 

Cc: Mickey Sdmeider 
Steve Bsridc 
Kurien Jacob 

545 E. John Carpenter Freeway - Suite 1400 - Irving, Texas 75062 
Telephone: (972)444-9700 • Facsimile: (972)444-9210 



HIGHGATE OXFORD MANAGEMENT COMPANY H, 
LLC 

Febmaiy 8,2010 

VIA OVERNIGHT COURIERAND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Condnental Guest Services Corporadon 
1501 Broadway 
Suite 1814 
New Yoric, NY 10036 
Ann: Betty Zhang 

Re: Temiinatioti of CpntillSntaranesrServi^'faaA Ucense Aareement fflie "Apiaemettn. bv and 
between W20pl Metropolitan HotelQpaAfaie Lessee. LLC ftiie "Hotel Opcfatot") and 
Continm««» PT>^..Seryygyjeoi^uiiai^7tiie "Opeiatoi"^ dated May 1. 2007r yjfr RMppff tff 
rtift pmpi^rtv cftfTrT'"llY T ™ ™ as Doubletree Metropolitan Hotel ftiie "HoteT) widi an 
address of 669 Lexhiston AveniiB. New Yorie. NY 10022 

Ladies and Gentlemen: 

Highgate Oxford Management Company II, LLC manages the Hotel on behalf ofthe Hotel Operator and this 
letter is vniften on bdialf of tiu Hotel Operator. 

Hotel Operator hereby elects to temiiaate the Agreement e f l ^ h w May 15,2010. 

Please contact Mauricio Patmo at 212-3SO-6004 if you have any questions. 

Sioctfely, 

mOHGATE QI^CXftD MANAGEMENT COMPANY H . LLC 

By: _ 
Nsme: Steve Barick 
Utie: Chief Operatii^ Of&cer 

Cc: MJEHiticb Fatino 
SamBhadha 
Steve Barick 
Kurien Jacob 

545 E. John Carpenter Freeway - Suite 1400 • Irving, Texas 75052 
Telephoae: (972) 444-9700 - FacsimUe: (972) 444-9210 



HIGHGATE HOTELS, L.P. 

Febmaiy 8,2010 

VLA OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Continental Guest Services, Corp. 
1501 Broadway 
Suite 1814 
New York, NY 10036 

Re: T^Tlli'̂ f*^"^ of Tbeai ices Agreement ftiie "Apeemenr>. bv and 
iiltcai Garden Tna") and Continental Guest 

. _ _ ^ to flie property conmMKdv known as Hihan 
Garden Inn 35* Street. New Yoric. NY (the "Ho ten 

Ladies and Gentiemen: 

Ifighgate Hotels. L.P. manages the hotel for RLJ III - HON Manhattan Lessee, LLC, d/b/a New Yoik West 
35^ Street HGI C'HGr) and tiiis letter is written on behalf of HGL 

The above referenced agreement expired Januaty 29,2010 and HGI hereby elects notto renew Uie 
agreement and demands that you vacate the premises by \forch 15» 2010. 

Please contaa Hilda Garvey @ 212-609-1030 if yon have vay questions. 

Sincerely, 

HIGHGATE HOTELS, L P . 

5 ^ * x ^ By: 
Name: Steve Barick 
Tide: Chief Opetating OfBcer 

Cc: 
Hilda Garvey 
Steve Barick 
Kurien Jacob 

545 E. John Carpenter EVeeway • Svite 1400 • Irving, Texas 75062 
Telephone: (972)444-9700 • Facsimile: (972)444-9210 

file:///forch


HIGHGATE HOTELS, L.P, 

Februaiy 8,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Contoiental Guest Services, Cofporotion 
1501 Broadway 
Suite 1814 
NewYod^NY 10036 
Attn: Bet^Zhang 

Re; TerminaHffn pf T.i«5nse and i gyytpes, (tiie "Attteemenf ̂ . dated Januaiv 
1. 2009. bv and between ^fflrtv East 30" Streetoamer. LLC ftiie "Hotel") and Continental 
Quest Services CorporatJA- ftUlT "fTrr"tai"Vt8Tih resnect to tiie propertv cammnnlv known 
as Hotel 30 30 vrifli an address of 30 East atf^Streat New Yoric NY ftiie "Pronertv'n 

Ladies & Gentlemen: 

IGghgate Hotels, LP . maneges fhe Property for Hotel and tins letter is written on Hotel^a bdialf. 
Hotel herel^ elects to exercise its ri^t to tenninate tiie Agreement effective April IS, 2010. 

Please cdatBctFk>roncio Fexrao at 212-651-3880 if you have any .questions. 

Sincerely, 

HIGHGATE H 

Name: Stove Baricfc 
Tide: Chief Operating Officer 

Oc: FlorencioFerrao 
SamBhadha 
Steve Barick 
Kiriea Jacob 

545 £. John Carpenter Fteeway • Suite 1400 • Irving, Texas 75062 
Telephone: ^2)444-9700 • Facsimile: (972)444-9210 



HIGHGATE HOTELS, L.P, 

February 8,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Continental Guest Services, Corp. 
1501 Broadway 
Suite 1814 
New Yoric. NY 10036 
Attn: tZhief Executive Ofiioer 

Re: Termination of The Panunount ifmic aSd Cootinentel Guest Services Cora, fthe 
Apeement"). by and between} Th? ff nM^Munt BfoMl New Yoik ftiie "PH") e"*! f!«^Tf*<tel 

Gnert Scrvicea. Com, ftiie "CG^'Vwitfirtegpeglo tiie property commonly known as The 
Paramount Hotel wWi an address of 235 West 46* Sheet New Yoric. NY ftiie "Hoten 

Ladies and Gentlemen: 

Highgate Hotels, L.P. manages die hotel for Becker-Paramount Fee, LLC, d/bf» The Paramoimt Hotel 
CPiT) and tiiis letter is written on behalf of PH. 

PH berel^y exercises its right to teiroinato the Agreemmt efifective April IS. 2010. 

Please contact GeofBey MUls at 212-827-4174 if you have any questions. 

Sincerely, 

HIGH6ATBH0' 

Name: Steve Baridc 
Titie: Chief Operating QfiEicer 

Cc: 
Geoffiey Mills 
Steve Baridc 
Knrien Jacob 

545 E. John Carpenter Freeway • Suite 1400 - Irving, Texas 7S062 
Telephone: (972)444-9700 • Facsimile: 0^72)444-9210 



HIGHGATE HOTELS, L.P. 

February 10,2010 

VIA OVERNIGHT COURIER 
AND C E R T i n E O MAIL RETURN RECEIPT 
REQUESTED 

Continental Ooest Services CotpoFBtion 
1501 Broadway 
SmtelBM 
New York, NY 10036 
Attar Betty Zhang, PresMent 

Re: Ta i rq imi^ of Concjeae Service and Gift Shon AerBement ftiie "Aereemenf ^ dated 
SeptBfflbef 4. 2007. bv and between Hitein Garden Inn Thnes Square ftiia "Hotel"^ and 
Continental Guest Services. Com, ftiie "Operator^ whh respect ta flie property 
commonly known aa Hampton fan wifli an adAess of 8Si 8* Avenue. New Yoric. NY 
10019 

Ladies and Gentlemen: 

Hij^igato Hotels, L J*, manages die hotel for RPH Hotels 48tii Street Owner, LLC. d/b/a Hilton Oaideo Inn 
Tfanes Square (tiie**Hotel") and tiiis letter is written on behalf of Hotel 

Hotelheraby exercises its rigjto to tarminate tiie Agreement effective June 15.2010. 

Please contact Timotiqr Dowd at 646-710-5710 if you have any questions. 

Sincerety, 

HIGHGATE 

By: 
Name: Steve Barick 
Tide: Chief Operating OfScer 

Timotiiy Dowd 
Dennis Lanners 
Steve Bwick 
KurieoJocob 

545 £. John Carpenter Freeway • Suite 1400 • Irriag, Texas 7S062 
Telephone: (972)444-9700 • Facsimile: (972)444-9210 



HIGHGATE HOTELS, L.P, 

Febniaiy 10,2010 

V U OVERI^GHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

CootinioitBi Guest Services Girporation 
1501 Broadway 
Suite 1814 
New Yoric, NY 10036 
Attau Betty Zhang, President 

Re: Termmation of Conderee Service and Gift Shon Apjeement ftiie "Agreemenf V dated 
September 4.2007. bv and between Hampton Inn Tunes Square Noitii ftiie "Hoten and 
Continental Guest Serviceg. Corp. ftiie "Operatai") wifli lemect to tiie property 
comnuBdv known as Ifamoton Inn wifli an address of 8518* Avmne. New Yoric. NY 
10019 fflie"Pmpertv'n 

Ladies and Gentiemen: 

Highgate Hotels, L.P. manages die pnqieriy for RPH Hotels 5 1 ' Street Owner. LLC, d ^ a Hampton Inn 
Tones Square Norfli (die "Hotel") and tiiis letter is written on behalf of HoteL 

Hotel hereby exercises its right to tfrmmam tjje Agreement efEJKtive June 15.2010. 

Please contact Kaizad Chaina at 646-710-5840 if yon have any questions. 

Sincerely, 

HIGHOATE 

Name: Steve Barick 
Title: Oiief Operating OSficer 

Cc 
Kaizad Cbarna 
Dennis Lanners 
Steve Barick 
Kurien Jacob 

545 E. John Carpenter Freeway ' Suite 1400 • Irving, Texas 75062 
Telephone: ^72)444-9700 • FacsimUe: (972)444-9210 



V U OVERNIGHT COURIER 
AND CERTIFIED MAIL, RETURN RECEIPT 
REQUESTED 

Continental Guest Services Coiporation 
ISOl Broadway 
New Yoric, NY 10036 
Atta- Betty Zhang, President 

Re: Termiimtinn ftf Theatre. Travel & Concier^ Serwces Agreement ftiie "A^raemenf 1 dated 
July 11.2007. bv and between OTA Hotel Owner. I P . d/h/a On The Avenue Hotel ftiie 
"Hoten and Continental Guest Services. Com, ftiie '"Operator"^ with respect to tiie 
property commoniv known as On The Avenue Hotel. New Y^ik. NY fthe Tropertv"). 

Ladies & Gentlemen: 

H i g J ^ e Hotels, L.P. manages tiie Property on behalf of Hotel and tills letter is written on behalf of tiie 
Hotel. 

Hotel hereby exercises its tight to terramqto tiie Agreonent efSsctive May 15,2010. 

Please contact Richard Hotter at 212-651-3308 if you lutve any questions. 

Sincerely, 

HIGHGATE HOTELS. L.P 

By: _ 
Name: Steve Barick 
Title: Chief Operating OWcet 

oa Rldaid Hotter 
Dennis Lanners 
Steve Barick 
Kurien Jacob 

545 £. John Carpenter Freeway • Snite 1400 • Irvug, Texas 75062 
Telephone; (972)444-9700 • FacsimUe: (972)444-9210 
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PRESENT 

Honorable 

•^'n^L 

At IAS Part ̂ SS "ofthe Supreme Court ofthe 
State of New York, County of New York, at the 
Courthouse, 60 Centre Street, New York, New 
York, on the / ^ ^ day of March. 2010 

, J.SrC. 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

CONTINENTAL GUEST SERVICES 
CORPORATION, 

Plaintiff, 

against 

INTERNATIONAL BUS SERVICES, INC. D/B/A 
GRAY LINE NEW YORK, CITY SIGHTS TWIN, 
LLC D/B/A CITY SIGHTS NEW YORK, TWIN 
AMERICA, LLC, BATTERY PARK HOTEL 
MANAGEMENT, LLC, HAMPTON INN TIMES 
SQUARE NORTH, HILTON GARDEN INN TIMES 
SQUARE, NEW YORK WEST 35™ STREET HGI, 
ON THE AVE HOTEL, THE PARAMOUNT HOTEL 
NEW YORK, PARK CENTRAL HOTEL (DE), LLC, 
THIRTY EAST 30™ STREET OWNER, LLC, TIMES 
SQUARE HOTEL OPERATING LESSEE LLC, 
LEXINGTON HOTEL, LLC, W2001 
METROPOLITAN HOTEL OPERATING LESSEE, 
L.L.C, and HIGHGATE HOTELS, L.P., 

Defendants. 

00 

Index No.(o00i1^ /IO 
mszt 

ORDER TO SHOW CAUSE 
WITH TEMPORARY 
RESTRAINING ORDER 

FEE PAID 

NAR 1 2 2010 

NEW YORK 
COUNTY CLERK'S OFFICE 

UPON the Emergency Affidavit of Mark A. Berman, Esq., swom to on March 12, 2010; 

the Affidavit of Betty Zhang, swom to on March 11, 2010, with the exhibits thereto; and the 



accompanying Summons and Complaint, dated March 12, 2010, and for good cause shown, it is 

hereby 

ORDERED, that Defendants, Intemational Bus Services, Inc. d^/a Gray Line New York 

("IBS"), City Sights Twin, LLC d/b/a City Sights New York ("City Sights"), Twin America, 

LLC ("Twin America") (collectively, with IBS, City Sights and Twin America, the "Bus 

Company Defendants") and Battery Park Hotel Management, LLC, Hampton Inn Times Square 

North, Hilton Garden Inn Times Square, New York West 35* Street HGI, On The Ave Hotel, 

The Paramount Hotel New York, Park Central Hotel (DE), LLC, Thirty East 30* Street Owner, 

LLC, Times Square Hotel Operating Lessee LLC, Lexington Hotel, LLC, and W2001 

Metropolitan Hotel Operating Lessee, L.L.C. (collectively, the "Hotels"), Highgate Hotels, L.P. 

("Highgate") (the Hotels and Highgate are collectively referred to as the "Hotel Defendants") 

(the Bus Company Defendants and the Hotel Defendants are collectively referred to as 

"Defendants"), show cause before me, at I.A.S. Part 3 ^ ofthis Court, in Room 2 3 ^ ' ^ 

of the Courthouse, 60 Centre Street, New York, New York, on the S| day of March, 2010, at ^ 

_J[/*^o'clock in the jp'̂ <̂>--noon. or as soon thereafter as counsel may be heard, why an order "̂  

should not be made and entered granting a preliminary injunction: 

(i) restraining and enjoining the Bus Company Defendants and their related 
entities and individuals from ceasingjo se]lJbfiir4?i:Q.duCJ5.;and.services to 
Plaintiff and, in particular, double-decker sightseeing tour tickets, and 
from changing the current terms and conditions of the sale; 

(ii) restraining and enjoining the Bus Company Defendants and their related 
companies and individuals and/or Highgate and its related entities and 
individuals fromjnterfering with or causing hotels to terminate Plaintiffs 
concierge, tour or travel desk agreements with each such hotel; and 

(iii) restraining and enjoining the Hotel Defendants from terminating 
Plaintiff's concierge, tour or travel desk agreements with each such Hotel. 



^ ^ I 

^ 

IT IS FURTHER ORDERED that pending the hearing a««e.«««tiee.of this motion-. 

• • A „;^;n;no thp Rus Company Defendants and their related 

to M S and ftom changing the cunent tenns and condifons of the sale; 

and 

A »«;r>;nina the Hotel Defendants from terminating 
' " SSrfco::^erg^rc^H-'"-.a^een>en.s^*e.hsuchH„te.. 

IT IS FURTHER ORDERED that service of confonned copies of this Order To Show 

Cause and the papers upon which it is based, together with the Summons and Complaint,^, 

Federal Express upon IBS. located at 1430 Broadway, 5,h Floor. New York. New York ,0036; 

City Sights, located a. 1430 Broadway, 5.h Floor, New York. New York 10036; Twin America, 

located a, 1430 B«>adway, Sth Floor, New York, New York 10036; Highgate, located a. 545 E. 

John Carpenter Freeway, Irving. Texas 75062; Battery Park Hotel Management. LLC. located at 

,02 North End Avenue, New York, New York 10281; Hampton tan Times Square North, 

located a, 85. Eighth Avenue, New York. New York 10019; Hilton Garden tan Times Square, 

located at 790 Eighth Avenue, New York. New York 10019 New York West 35,h Street HGl. 

located a. 63 Wesl 35* S,«e.. New York, New York 10001; On ̂  Ave Hotel, located a. 2178 

Broadway, New York. New York 10024; TTre Paramount Hotel New York, located at 235 West 

46* Street. New York, New York 10036; Park Central Hotel (DE), LLC. located a. 870 Seventh 

Avenue. New York. New York 10019; Thirty East 30th Street Owner. LLC. located a, 30 East 

30» Street. New York. New York 10016; Times Square Operating Lessee LLC. located at ,568 

Broadway. New York. New York 10036; Lexington Hotel. LLC. located at 511 Lexington 

Avenue. New York. New York 10017; and W2001 Metropolitan Hotel Operating l - ^ ^ L L C . , 

located at 569 Lexmgton Avenue, New York, New York 10022, on or before the ^ d a y of t ^ 

I ' 
March, 2010, shall be deemed good and sufficient service; and 



IT IS FURTHER ORDERED that Defendants' answering papers, if any, shall be served 

so that they are received in hand by Plaintiffs counsel, Ganfer & Shore, LLP, 360 Lexington 

Avenue, 14"* Floor, New York, New York 10017, on or before t h e 2 ^ r A day of March, 2010;. l ^ " " 

Certification pursuant to 
22 NYCRR§ 130-1.1: 

Mark A. Berman, Esq 

ORALARGUMENT 

J.S.C. 



BERMAN EMERGENCY AFFIDAVIT 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

CONTINENTAL GUEST SERVICES 
CORPORATION, 

Plaintiff, 

against 

INTERNATIONAL BUS SERVICES, INC. D/B/A 
GRAY LINE NEW YORK, CITY SIGHTS TWIN, 
LLC D/B/A CITY SIGHTS NEW YORK, TWIN 
AMERICA, LLC, BATTERY PARK HOTEL 
MANAGEMENT, LLC, HAMPTON INN TIMES 
SQUARE NORTH, HILTON GARDEN INN TIMES 
SQUARE, NEW YORK WEST 35™ STREET HGI, 
ON THE AVE HOTEL, THE PARAMOUNT HOTEL 
NEW YORK, PARK CENTRAL HOTEL (DE), LLC, 
THIRTY EAST 30"̂ " STREET OWNER, LLC, TIMES 
SQUARE HOTEL OPERATING LESSEE LLC, 
LEXINGTON HOTEL, LLC, W2001 
METROPOLITAN HOTEL OPERATING LESSEE, 
L.L.C, and HIGHGATE HOTELS, L.P., 

Defendants. 

Index No. /IO 

EMERGENCY AFFIDAVIT 
OF MARK A. BERMAN 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK ) 

MARK A. BERMAN, being duly sworn, deposes and says: 

1. 1 am a Member of the firm of Ganfer & Shore, LLP, counsel for Plaintiff 

Continental Guest Services Corporation ("PlaintiflT' or "CGSC"). Unless emergency relief is 

granted. Plaintiffs business that it has operated for over one hundred years will be destroyed 

imminently (along with the long-standing relationships and goodwill that Plaintiff has fostered), 

and no amount of monetary damages will be able to compensate it. 



2. I submit this Emergency Affidavit in support of Plaintiffs Order to Show Cause 

seeking a Temporary Restraining Order, pending the hearing and determination of its motion for 

a preliminary injunction, restraining and enjoining: 

(i) Defendants International Bus Services, Inc. ("IBS"), City Sights Twin, 
LLC ("City Sights"), and Twin America, LLC ("Twin America") (IBS, 
City Sights, and Twin America zxe collectively referred to as the "Bus 
Company Defendants") and their related entities and individuals from 
ceasing to sell double-decker tour bus tickets to Plaintiff and from 
changing the current terms and conditions ofthe sale; and 

(ii) Battery Park Hotel Management, LLC, Hampton Inn Times Square North, 
Hilton Garden Inn Times Square, New York West 35* Street HGI, On 
The Ave Hotel, The Paramount Hotel New York, Park Central Hotel (DE), 
LLC, Thirty East 30"" Street Owner, LLC, Times Square Hotel Operating 
Lessee LLC, Lexington Hotel, LLC, and W2001 Metropolitan Hotel 
Operating Lessee, L.L.C. (collectively, the "Hotels"), Highgate Hotels, 
L.P. ("Highgate") (the Hotels and Highgate are collectively referred to as 
the "Hotel Defendants") from terminating Plaintiff's concierge, tour or 
travel desk agreements with each such Hotel. 

I have personal knowledge ofthe facts set forth herein, except where otherwise indicated. 

3. The New York State Office ofthe Attorney General (the "Attorney General"), in 

a report dated November 2, 2009 (the "NYAG's Report")', agrees with the claims that Plaintiff is 

bringing in this action, and advised the United States Surface Transportation Board (the "STB") 

that it believes that IBS' and City Sights' joint venture agreement to form Twin America will, 

inter alia: (i) create an illegal monopoly; (ii) illegally restrain trade and competition; and (iii) 

allow the Bus Company Defendants to obtain vertical monopolistic control by eliminating 

competition in another market - the Sightseeing Tour Bus Sales Market, as is defined below, 

wherein Plaintiff is the number one source of sales for the Bus Company Defendants' products 

and services. More specifically, the Attomey General in his Report states that: 

' A copy of the NYAG's report is annexed lo the Affidavit of Betty Zhang, the President of CGSC, sworn to 
on March 11, 2010 (the "Zhang Aff."), as Exhibit "A". 



[cjoordinated action by [the Bus Companies] can also eliminate competition for 
marketing with ticket selling partners, such as hotel concierges. . . . 
Coordinated action may foreclose new entrants from gaining access to a network 
of hotel lobby ticket counters, hotel concierges, and travel agents to sell 
sightseeing tours because of volume discounts, exclusivity or lack of bargaining 
power. 

(See Ex. A, p. 6) (emphasis added). 

4. Plaintiff, in the words of the Attomey General, is such a "ticket selling partner" 

through its operation of hotel concierge desks, and for over one hundred years, has been an 

independent, family-owned and operated sightseeing and hospitality company located in New 

York City, that, among other things, sells the tickets for double-decker sightseeing tours in New 

York City operated by the Bus Company Defendants. Plaintiffs sales of the Bus Company 

Defendants' tickets are effectuated through concierge desks that Plaintiff leases from forty-three 

hotels located in New York City. 

5. As set forth more fully below, in the accompanying Zhang Affidavit, and in the 

accompanying Memorandum of Law, Plaintiff had established long-standing relationships with 

these hotels by satisfying hotel guests through Plaintiffs: (i) successful and efficient operation of 

their concierge desks; and (ii) high-volmne sales ofthe Bus Company Defendants' products and 

services, and, in particular, the double-decker sightseeing tour bus tickets. 

6. The Bus Company Defendants that have engaged in a concerted plan to: (i) take 

over and control and monopolize the double-decker sightseeing tour bus market in New York 

City (the "Sightseeing Tour Bus Market"), which they have jointly accomplished through their 

now combined control of ninety percent of such market, if not morc; and (ii) then vertically 

monopolize such market's primary distribution channel of ticketing, which is comprised of the 

hotel concierge desks located in hotels throughout New York City, from which approximately 

ninet)'-five percent off Plaintiffs revenues are generated, and which anticompetitive and 



unfair competition, is demonstrated more fully in the accompanying Zhang Affidavit. 

7. Using their monopolistic control of one market to create a monopoly in another 

market - the sale of sightseeing tour bus tickets in New York City (the "Sightseeing Tour Bus 

Sales Market"), and to prevent (as admitted by the Bus Company Defendants (see Zhang Aff T̂] 

20, 49)) any new tour bus company entities from being able to come into the Sightseeing Tour 

Bus Sales Market - the Bus Company Defendants are engaged and continue to engage in illegal 

predatory conduct to monopolize the distribution chaimel for the sale of their double-decker 

sightseeing tour bus tickets in the Sightseeing Tour Bus Sales Market by taking control of the 

hotel concierge desk distribution channel in New York City. 

8. Seeking to destroy CGSC, the Bus Company Defendants and Defendant 

Highgate, the entity that owns and/or manages eleven of the forty-three hotels that have 

concierge desk agreements with Plaintiff, have unlawfully and unfairiy interfered with Plaintiffs 

contractual relationships with such eleven Hotel Defendants. The Bus Company Defendants, 

through, among other things, threats, wrongful economic coercion, and their direct and/or 

indirect investments in Highgate and/or in the eleven Hotel Defendants have caused Highgate 

and/or the Hotel Defendants to wrongfully terminate Plaintiffs hotel concierge desk agreements. 

9. In addition to causing the termination of the eleven Hotel Defendants' contracts, 

the Bus Company Defendants have used and are improperly leveraging their monopolization of 

double-decker sightseeing tours and other tourist services, as well as threats, to right now cause 

other hotels to cancel their hotel concierge desk agreements with Plaintiff. (Zhang Aff. ^ 41-48) 

Such efforts are ongoing and will continue unless enjoined by the Court. 

10. The Bus Company Defendants have admitted that they intend on taking all of 

CGSC's concierge desks, even though they have no experience in running such desks, and the 



Bus Company Defendants have affirmatively stated that they are doing so in order to ensure that 

any new tour bus competitor will have an impossible time entering the market, where the Bus 

Company Defendants would control the distribution charmel for tours tickets throughout New 

York City hotels, and, no doubt, only sell sightseeing tickets to their companies' tours (and not 

others. (Zhang Aff ^t 17, 20, 41, 42, 29) As of today's date, no less than eleven of Plaintiffs 

concierge desk agreements at hotels in New York City have been wrongfully terminated by the 

Hotel Defendants due Highgate's and/or the Bus Company Defendants' wrongful conduct. 

(Zhang Aff. 1^147-48) 

11. These hotels, no doubt, must have succumbed to the strong-armed, unfair, anti

competitive, and monopolistic tactics employed by the Bus Company Defendants. It is no 

coincidence that the Hotel Defendants all have wrongfully cancelled their concierge desk 

contracts with Plaintiff by letters dated either February 8 or 10, 2010 and each letter signed by 

the same person. (Zhang Aff. H 46) Accordingly, on March 11, 2010, Plaintiff notified Highgate 

and/or each of the Hotels in v îriting that CGSC disputes their purported terminations of the 

concierge desk agreements. (Zhang Aff *(. 46) 

12. Of particular interest, four of the hotels managed and/or owned by Highgate (On 

The Ave Hotel, Hampton Inn Times Square North, Embassy Suites Hotel New York, and Hilton 

Garden Irm Times Square) wrongfully cancelled their contracts with Plaintiff even though 

termination, pursuant to the agreements, could only be "for cause." No cause, however, has been 

alleged in the purported termination letters. 

13. Plaintiffs belief that the predatory conduct of the Bus Company Defendants 

caused the Hotels to wrongfully cancel their contracts with Plaintiff is well founded: Plaintiff 

has been advised by the Hotels that they have already entered into agreements with a company 



affiliated with the Bus Company Defendants to operate their concierge desks. (Zhang Aff. Ti 48) 

14. As a result of the above, the Bus Company Defendants are on the verge wiping 

Plaintiff off the proverbial map. The Bus Company Defendants, if not prohibited by this Court, 

will soon own and control the largest consumer of their ovm product (the double-decker 

sightseeing tour bus tickets in New York City) or, in other words, the largest distribution 

channel for their product. 

15. As set forth in the Zhang Affidavit, the fact is that the Bus Company Defendants 

previously advised Plaintiff that if CGSC informed the Attorney General or any govemmental 

entity about the Bus Company Defendants' anti-competitive sutid predatory conduct or in any 

way interfered with their plans to take control over their primary distribution charmel, they 

would immediately prevent Plaintiff from being able to sell the Bus Company Defendants' 

tickets and services. (Zhang Aff. ^ 10) Because, as set forth above. Plaintiff has now "interfered" 

with the Bus Company Defendants' monopolistic maneuvering (by in writing-disputing the Hotel 

Defendants' wrongful cancellation of their concierge desk contracts with Plaintiff and alleging 

the facts set forth in the accompanying Complaint and sending a copy of this Complaint to the 

Attorney General), Plaintiff has every reason to believe that, absent a temporary restraining 

order, the Bus Company Defendants will immediately prevent Plaintiff from selling their tickets 

and services, thereby putting Plaintiff out of business. 

16. The Bus Company Defendants already have, inter alia, shortened the time period 

for Plaintiff to pay the Bus Company Defendants for Plaintiff's sale of such tickets from over 

thirty days to five days; and threatened Plaintiff that if they did not receive Plaintiffs payment 

for its sightseeing tickets within five days, they would immediately preclude Plaintiff from 



selling any of their sightseeing services at any of Plaintiffs remaining hotel concierge desks. 

(Zhang Aff. 1111,39) 

17. Accordingly, where the Bus Company Defendants will now stop providing their 

services and products to Plaintiff, which they have demonstrated, let alone indicated, they would 

do, then Plaintiff will be unable to operate its hotel concierge desks because the Bus Company 

Defendants hold the monopoly on double-decker sightseeing bus tours. A fortiori, if CGSC is 

"cutoff' from being able to sell such tickets, Plaintiff will be unable to provide any alternative 

double-decker sightseeing tours to hotel guests, where double-decker sightseeing tours are 

unique and the number one activity in New York City for tourists to do at such price point, and 

the Bus Company Defendants control such market. 

18. If CGSC is prevented from selling double-decker sightseeing bus tour tickets, the 

remaining hotels that have yet to terminate their hotel concierge desk agreements with Plaintiff 

wdll no doubt take the position that Plaintiff is not properly servicing its guests and will -then 

either immediately terminate their concierge desk agreements with Plaintiff or refuse to renew 

such agreements upon their expiration, and, as the eleven Hotel Defendants before them, will 

enter into an agreement with the Bus Company Defendants or an affiliate which will supply only 

their ovm tickets, resulting in the permanent destruction of Plaintiffs business along with the 

goodwill and relationships that Plaintiff has built up for more than the past one hundred years. 

19. Bjised on the foregoing, CGSC is in obvious and imminent danger of losing all of 

its hotel concierge desks in the immediate fijture. 

20. For the above reasons and for the reasons more fully set forth in the 

accompanying Zhang Affidavit and the accompanying Memorandum of Law, it is respectfiilly 



submitted that the Temporary Restraining Order sought by Plaintiff should be issued and the 

annexed Order to Show Cause considered on an expedited basis. 

21. Pursuant to Uniform Rule 202.7(f), we have made a good faith effort to notify 

Defendants of the time and date that this application is being made to the Court. We faxed a 

letter to the Bus Company Defendants and the general counsel for Highgate and the Hotels 

yesterday indicating that the instant application will be presented today at 1 p.m. We also 

delivered "by hand" such letter to the Bus Company Defendants last night and it was left at their 

reception, and we again by delivered "by hand" that same letter to the Bus Company Defendants 

this morning. 

22. No prior application has been made to this or any other Court for the relief 

requested herein. 

MARK A^ERMAN 

Sworn to before me this 
12th day of March, 2010 

NOTARY PUBLIC 

MATTHEW R. MARON 
Notary Public, State of New Yoifc 

' N O . 0 2 M A 6 1 4 1 9 4 6 
Qualified in New York Countv__ 

Commission Expires 03/06/aM«r^ 



ZHANG AFFIDAVIT 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

CONTINENTAL GUEST SERVICES 
CORPORATION, 

Plaintiff, 

against 

INTERNATIONAL BUS SERVICES, INC. D/B/A 
GRAY LINE NEW YORK, CITY SIGHTS TWIN, 
LLC D/B/A CITY SIGHTS NEW YORK, BATTERY 
PARK HOTEL MANAGEMENT, LLC, HAMPTON 
INN TIMES SQUARE NORTH, HILTON GARDEN 
INN TIMES SQUARE, NEW YORK WEST 35™ 
STREET HGI, ON THE AVE HOTEL, THE 
PARAMOUNT HOTEL NEW YORK, PARK 
CENTRAL HOTEL (DE), LLC, THIRTY EAST 30™ 
STREET OWNER, LLC, TIMES SQUARE HOTEL 
OPERATING LESSEE LLC, LEXINGTON HOTEL, 
LLC, W2001 METROPOLITAN HOTEL 
OPERATING LESSEE, L.L.C. and HIGHGATE 
HOTELS, L.P., 

Defendants. 

Index No. /IO 

AFFIDAVIT OF BETTY ZHANG 
IN SUPPORT OF APPLICATION 
FOR A TEMPORARY 
RESTRAINING ORDER AND 
PRELIMINARY INJUNCTION 

) 
) ss. 

) 

STATE OF NEW YORK 

COUNTY OF NEW YORK 

BETTY ZHANG, being duly sworn, deposes and says: 

1. I am the President of Continental Guest Services Corporation ("Plaintiff or 

"CGSC"). 1 submit this affidavit in support of Plaintiff s motion for a: 

(A) temporary restraining order seeking to restrain and enjoin: 

(1) Defendants International Bus Services, Inc. ("IBS"), City Sights Twin, 
LLC ("City Sights"), and Twin America, LLC ("Twin America") (IBS, 
City Sights, and Twin America are collectively referred to as the "Bus 
Company Defendants") and their related entities and individuals from 
ceasing to sell double-decker tour bus tickets to Plaintiff and from 
changing the current terms and conditions ofthe sale; and 



(2) restraining and enjoining Battery Park Hotel Management, LLC, Hampton 
Inn Times Square North, Hilton Garden Irm Times Square, New York 
West 35* Street HGI, On The Ave Hotel, The Paramount Hotel New 
York, Park Central Hotel (DE), LLC, Thirty East 30* Street Owner, LLC, 
Times Square Hotel Operating Lessee LLC, Lexington Hotel, LLC, and 
W2001 Metropolitan Hotel Operating Lessee, L.L.C. (collectively, the 
"Hotels"), Highgate Hotels, L.P. ("Highgate") (the Hotels and Highgate 
are collectively referred to as the "Hotel Defendants") from terminating 
Plaintiffs concierge, tour or travel desk agreements with each such Hotel; 
and 

(B) preliminary injunction seeking to: 

(1) restrain and enjoin the Bus Company Defendants and their related entities 
and individuals from ceasing to sell their products and services to Plaintiff 
and, in particular, double-decker sightseeing tour tickets, and from 
changing the current terms and conditions ofthe sale; 

(2) restrain and enjoin the Bus Company Defendants and their related 
companies and individuals and/or Highgate and its related entities and 
individuals from interfering with or causing hotels to terminate Plaintiffs 
concierge, tour or travel desk agreements with each such hotel; and 

(3) restrain and enjoin the Hotel Defendants from terminating Plaintiffs 
concierge, lour or travel desk agreements with each such Hotel. 

2. I am fully familiar with the facts and circumst£uices herein, and make this 

affidavit on the basis of personal knowledge, unless otherwise indicated. 

PRELIMINARY STATEMENT 

3. Plaintiff is a Manhattan-based sightseeing and hospitality company that has been 

in existence for over one hundred years. CGSC, among other things, sells tickets to double-

decker sightseeing tours in New York City operated by the Bus Company Defendants through 

concierge, travel and tour desks ("Concierge Desks"), Plaintiff leases are located in forty-three 

hotels located in New York City. For the reasons set forth below, if the requested emergency 

relief is not granted, CGSC will be forced out of business. 



4. This action stems from the Bus Company Defendants knowingly and intentionally 

entering into an agreement with each other in order to monopolize the double-decker sightseeing 

tour bus market in New York City (the "Sightseeing Tour Bus Market") in violation of the 

Dormelly Act in an unreasonable restraint of competition. The purpose of this agreement is to 

completely control and dominate, curtail competition, and prevent the free exercise of consumer 

choice in the Sightseeing Tour Bus Market. The Bus Company Defendants now control ninety 

percent of such market, if not more. 

5. Most significantly, recently the Bus Company Defendants have engaged and are 

continuing to engage in unfair competitive and otherwise predatory conduct in violation of the 

Donnelly Act with the intent of monopolizing the major distribution charmel for the sale of their 

own double-decker sightseeing tour bus tickets in the Sightseeing Tour Bus Market by taking 

control of and over the hotel Concierge Desk distribution channel in New York City, which 

Concierge Desks, / am advised make up the largest single source of tour tickei sales for the Bus 

Company Defendants, and where the single largest source of such revenue is throush Plaintiffs 

hish-volume sales of their double-decker sightseeing tour bus tickets at CGSC's forty-three hotel 

Concierge Desks. If Defendants are permitted to engage in the wrongful conduct by taking over 

Plaintiff's Concierge Desks, as set forth herein, CGSC will be put out of business. 

6. The Bus Company Defendants have used and are continuing to use their 

monopoly and market power in one market - the Sightseeing Tour Bus Market - to impede 

competition and to create a monopoly in another market - the sale of double-decker sightseeing 

tour bus tickets in New York City at hotels (the "Sightseeing Tour Bus Sales Market"). 

' I am advised that the Bus Company Defendants also utilize, among other means, Expedia to sell their tour 
bus tickets "on line" and use salespersons who individually sell tour bus tickets to tourists on street comers 
throughout Manhattan. 



7. The New York State Attomey General (the "Attomey General"), in a report dated 

November 2, 2009 (the "NYAG's Report"), which is annexed hereto as Exhibit "A", agrees with 

Plaintiffs assertions, and advised the United States Surface Transportation Board (the "STB") 

that it believes that IBS' and City Sights' agreement creating a new consolidated entity. Twin 

America, would, inter alia: (i) create an illegal monopoly; (ii) illegally restrain trade and 

competition; and (iii) allow the Bus Company Defendants to obtain vertical monopolistic control 

of other markets by eliminating competition in other markets, such as the Sightseeing Tour Bus 

Sales Market. 

8. Furthermore, the Attorney General was prescient when he asserted that the Bus 

Company Defendants were conspiring to monopolize, restrain trade, and engage in anti

competitive conduct in the Sightseeing Tour Bus Sales Market. The Attorney General's Report 

reads in relevant part: 

Coordinated action by [IBS and City Sights] can also eliminate competition for 
marketing with ticket selling parmers, such as hotel concierges. . . . Coordinated 
action may foreclose new entrants from gaining access to a network of hotel 
lobby ticket counters, hotel concierges, and travel agents to sell sightseeing tours 
because of volume discounts, exclusivity or lack of bargainmg power. 

(See Ex. A, p. 6) 

9. As demonstrated below, that Defendants' wrongful conduct has and will continue 

to inflict irreparable harm upon CGSC. 

10. The Bus Company Defendants have advised CGSC that if Plaintiff informed 

govemmental entities about their anti-competitive and predatory conduct or in any way 

interfered with the Bus Company Defendants' plans to take control of their major distribution 

channel of product and services, they would immediately stop making their tickets and services 

available to Plaintiff for sale. 



11. In addition, the Bus Company Defendants have, inter alia, shortened the time 

period for Plaintiff to pay the Bus Company Defendants for Plaintiffs sale of such tickets from 

more than thirty days to five days; and threatened Plaintiff that if the Bus Company Defendants 

did not receive Plaintiffs payment for its sightseeing tickets within five days, they would 

preclude Plaintiff from selling any of their products and services, in particular, double-decker 

sightseeing tour tickets. 

12. If Plaintiff cannot sell double-decker sightseeing tour tickets, hotels will no doubt 

take the pKJsition that Plaintiff is not properly servicing its guests and will then either seek to 

terminate its Concierge Desk agreements or refuse to renew such agreements upon their 

expiration, destroying the goodwill and relationships that Plaintiff has built up for more than the 

past one hundred years. 

13. The fact is that ninety-five percent of CGSC's sales in its multi-million dollar 

business in 2009 came from its hotel Concierge Desks, and with the loss of being unable to sell 

double-decker sightseeing tour tickets, CGSC's business will be destroyed, and Plaintiff will go 

out of business. 

14. To further malevolently injure CGSC, the Bus Company Defendants, inter alia: 

have recently reduced the conunissions paid to Plaintiff for selling their double-decker 

sightseeing ticket sales by over twenty-five percent. 

15. Accordingly, there is no doubt that the Bus Company Defendants will now stop 

providing Plaintiff with tickets to their products and services, in particular, double-decker 

sightseeing tour tickets. As a result. Plaintiff will be unable to operate its Concierge Desks in 

hotels because the Bus Company Defendants hold the monopoly on double-decker sightseeing 

bus tours, and if CGSC is "cutoff' from being able to sell such tickets, Plaintiff will be unable to 



provide any altemative double-decker sightseeing tours to hotel guests. Double-decker 

sightseeing tours are unique and the number one activity in New York City for tourists to do at 

such price point. Indeed, it is also the double-decker sightseeing bus tours, because of their high 

visibility throughout New York City that draws hotel guests and others to Plaintiffs Concierge 

Desks to purchase other services. 

16. The Bus Company Defendants should not be permitted to change the current 

terms and conditions of their products and services to Plaintiffs detriment (eliminating any 

commissions Plaintiff may receive) pending a resolution ofthe merits ofthis dispute. 

17. In addition to seeking to destroy Plaintiff by threatening not to sell to Plaintiff its 

products and services, the Bus Company Defendants and Highgate, the company that owns 

and/or manages the Defendant Hotels where CGSC has agreements to operate Concierge Desks, 

have unlawfully interfered with Plaintiffs contractual relationships with those Hotels. My 

understanding is that the Bus Company Defendants, through, among other things, their direct 

and/or indirect investments in Highgate and in the Hotels, and wrongful economic coercion, have 

caused the Hotels to wrongfully terminate and breach Plaintiffs hotel Concierge Desk 

agreements with them, many of which agreements only permit termination "for cause" (though, 

as set forth more fully below, no such alleged "cause" has been alleged in those termination 

letters). 

18. Indeed, I have been advised that the Bus Company Defendants have begun 

seeking to "steal" my employees who worked at such Hotels to join them in operating their new 

business, notwithstanding non-solicitation agreements and non-compete agreements of which, 

upon information and belief, the Bus Company Defendants were aware. 



19. The Bus Company Defendants are also using their economic pressure from their 

monopolization of double-decker sightseeing tours and other tourist services, and, as well as I 

have been advised threats, to cause and are right now in the process of causing other hotels (in 

addition to the Defendant Hotels) to wrongfully cancel their hotel Concierge Desk agreements 

with Plaintiff, thereby eliminating Plaintiffs Concierge Desks throughout New York City. 

20. The Bus Company Defendants have admitted that they intend on seeking to take 

all of CGSC's Concierge Desks, even though they have no experience in running such desks, and 

the Bus Company Defendants have affirmatively stated that they are doing so in order to ensure 

that any new tour bus competitor will have an impossible time entering the market, where the 

Bus Company Defendants would control the distribution channel for tours tickets throughout 

New York City hotels, and, no doubt, onlv sell sightseeing tickets to their companies. On the 

other hand. Plaintiff is an independent company, um-elated to any sightseeing company or hotel, 

and has offered and will continue to offer the services of any reputable company that-jM-ovides 

services which users of Concierge Desks require. 

21. As a result, the Bus Company Defendants are on the verge of wiping Plaintiff off 

the proverbial map and obtaining vertical, monopolistic control of the Sightseeing Tour Bus 

Sales Market through their control of hotel Concierge Desks. The Bus Company Defendants 

will soon own and control the largest consumer of their own product (the double-decker 

sightseeing tour bus tickets in New York City) or, in other words, the largest distribution charmel 

for their product. 

THE BUS COMPANY DEFENDANTS UNLAWFUL MONOPOLIZATION 
AND RESTRAINT OF TRADE OF THE SIGHTSEEING TOUR BUS MARKET 

22. From the time of their existence through the spring of 2009, IBS and City Sights 

were separate and distinct companies. In fact, through their respective trade names (Gray Line 



New York ("Gray Line") and City Sights New York ("NY Sights"), IBS and City Sights were 

direct and fierce competitors in the Sightseeing Tour Bus Market. Indeed, IBS and City Sights: 

(i) had different price points for their respective double-decker sightseeing tour tickets in New 

York City; (ii) utilized different pricing packages for their customers; (iii) maintained different 

bus stops; (iv) provided different information during their respective tours; (iv) used different 

persormel, such as tour guides; and (v) used different buses. 

23. IBS and City Sights controlled the market share of the Sightseeing Tour Bus 

Market. For many years, the double-decker sightseeing tours buses from IBS and City Sights 

were the only buses that ran three out ofthe four major geographic routes in New York City: the 

Uptown Loop; the All Around Town Loop; and the Brooklyn Loop. With respect to the 

remaining geographic route, the Downtown Loop, the only other competitor to IBS and City 

Sights was a company named Big-Taxi Tours - and despite the presence of Big Taxi Tours, IBS 

and City Sights controls the majority ofthe Downtown Loop. 

24. When IBS and City Sights were acting as separate and distinct entities and 

competitors, I believe they controlled ninety percent, if not more of the Sightseeing Tour Bus 

Market. Indeed, my observations are confirmed by the NYAG's Report, which estimated that 

they control eighty-nine percent ofthe market. 

25. No doubt, IBS and City Sights recognized that they could eliminate all 

competition, dominate the entire Sightseeing Tour Bus Market, and obtain monopoly power over 

the entire Sightseeing Tour Bus Market by combining their forces and respective companies. 

26. Accordingly, in or about March 2009, IBS and City Sights entered into a "joint 

venture" agreement and, by this agreement, formed Twin America. 



27. The Attorney General expressed his grave concem that the formation of Twin 

America violates New York's antitrust laws and eliminated fair competition in the Sightseeing 

Tour Bus Market by sending out subpoenas to IBS and City Sights on or about July 31, 2009 for 

the production of documents relating to their antitrust and anti-competitive conduct. IBS and 

City Sights responded on August 19, 2009 by making an application to the STB for control of 

Twin /^er ica and asserting that the Attorney General did not have jurisdiction over them. 

28. The NYAG Report made the following points: 

• IBS' and City Sights' agreement to form Twin America would strengthen their market 
power to a degree that would "raise price above or reduce output, quality, service, or 
innovation below what would likely prevail in the absence of [the Bus Company 
Defendants' monopoly]"; 

• IBS' and City Sights' agreement to form Twin America will cause "a monopoly in three 
out ofthe four major [geographic] routes [in New York City]; 

• IBS' and City Sights' agreement to form Twin America "would likely significantly 
increase the barriers of entry into the [Sightseeing Tour Bus Market] by putting potential 
entrants in competition with an -incumbent with control of nearly 90% of the market and 
with the ability to benefit from volume discounts that further enhance its competitive 
position in the 'double-decker' market"; 

• "[a]ny cost savings, if any, would only benefit [the Bus Company Defendants' 
monopoly]"; 

• The Bus Company Defendants will "strive to maximize their profits" and "would thus be 
inclined to boost their profit margins by keeping any realized cost savings unless they are 
faced with competitive pressure to lower prices"; 

• IBS' and City Sights* agreement to form Twin America may "reduc[e] the hours or wages 
of Twin America's employees"; and 

• IBS' and City Sights' agreement to form Twin America may "reduce[e] the number of 
buses or frequency of tours. Eliminating buses or tours could decrease the adequacy of 
the service since it would increase waiting time and/or lower the number of stops 
available within a route". 



THE BUS COMPANY DEFENDANTS' UNLAWFUL 
ATTEMPTED MONOPOLIZATIONAND RESTRAINT OF TRADE 

OF THE SIGHTSEEING TOUR BUS SALES MARKET RESULTING IN 
THEIR AND HIGHGATE'S UNFAIR AND ANTI-COMPETITIVE CONDUCT 

AND THE HOTEL'S WRONGFUL CANCELLATION OF THEIR AGREEMENTS 
WITH PLAINTIFF AS WELL THE BUS COMPANY DEFENDANTS SEEKING 

TO TERMINATE OTHER CONCIERGE DESK AGREEMENTS WITH PLAINTIFF 

29. Plaintiff leases space in forty-three hotels in New York City and operates the 

Concierge Desks in these hotels, including tlie Hotels, pursuant to written agreements. In 

furtherance of these written agreements, Plaintiff provides hotel guests and other customers with, 

among other things, various sightseeing services. Such services specifically include the sale of 

the Bus Company Defendants' double-decker sightseeing tour bus tickets. 

30. CGSC has long-standing relationships and contracts to operate Concierge Desks 

at the following forty-three hotels: Affinia Manhattan, Affinia 50, Affinia Dumont, Affinia 

Shelburne, Belvedere Hotel, Courtyard By Marriott Midtown East, Courtyard By Marriott Times 

Sq, Crowne Plaza Times Square, Doubletree Guest Suites Time Square, The Edison Hotel, 

Embassy Suites New York, The Excelsior Hotel, Fairfield Inn, Four Points by Sheraton 

Midtown Times Square, The Grand Hyatt Hotel, Hampton Inn Times Square North, Hilton 

Garden Inn Times Square, Hilton Garden Inn, Holiday Inn Midtown 57* St, The New York 

Hilton, The Luceme Hotel, Marriott at Brooklyn Bridge, Marriott East Side Hotel, Doubletree 

Metropolitan, The Millennium Broadway, The Millermium Hilton, The Millermium UN, The 

New Yorker Hotel, On the Ave Hotel, Paramount, Park Central, Hotel Permsylvania, 

Radisson Lexington, Residence Inn, The Rooseveh Hotel, Sheraton Manhattan, Sheraton New 

York, Hotel 30 30, Tudor, The Waldorf Astoria, West 57* By Hilton Club, Westin Times 

Square, and Wyndham Garden Iim. In addition, the Milford Plaza is also a Highgate-controlled 

hotel at which Plaintiff leased a Concierge Desk, which has been closed for renovation. But for 
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Defendants' wrongful conduct, such hotel upon reopening would have entered into a new 

Concierge Desk agreement with Plaintiff Those hotels noted above in bold are the Hotels. 

31. During the time when IBS and City Sights were acting as separate and distinct 

entities and competitors (prior to IBS' and City Sights' formation of Twin America), Plaintiff was 

the single largest customer of IBS and City Sights through its high-volume sales of their double-

decker sightseeing tour bus tickets in New York City at Plaintiffs forty-three hotel Concierge 

Desks. Plaintiff generated millions of dollars in revenues for the Bus Company Defendants from 

the sale of sightseeing bus tour tickets. 

32. Further, prior to IBS' and City Sights' formation of Twin America, IBS and City 

Sights: (i) each paid Plaintiff an agreed upon commission on its sales of their double-decker 

sightseeing tour bus tickets; and (ii) agreed that Plaintiff would have more than thirty days to 

remit to IBS and City Sights the net price (less commissions) of their double-decker sightseeing 

tour bus tickets that Plaintiff sold. 

33. During the time when IBS and City Sights were acting as separate and distinct 

entities and competitors (prior to their formation of Twin America), Plaintiff, the major 

distribution charmel in the Sightseeing Bus Tour Sales Market for IBS' and City Sights' sales, 

was able to operate its Concierge Desks at forty-three hotels in New York City in an 

independent, free, open, and competitive market without any trade restrictions (concomitantly, 

during this time. Plaintiffs relationship with Highgate, the Hotels and all of Plaintiffs other 

hotels where it maintained Concierge Desks was positive and mutually beneficial). 

34. No doubt, the Bus Company Defendants recognized that they could dominate and 

obtain monopoly power over the Sightseeing Tour Bus Sales Market through their formation of 

Twin America. The Bus Company Defendants were aware that by conspiring with each other, 
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they could, inter alia, use their monopoly power in the Sightseeing Tour Bus Market to create a 

monopoly in the Sightseeing Bus Tour Sales Market by taking over the major distribution 

channel of their double-decker sightseeing tour bus tickets at hotel Concierge Desks throughout 

New York City (including those operated by Plaintiff.) 

35. By taking over control of Plaintiffs Concierge Desks, and thereby putting 

Plaintiff out of business, the Bus Company Defendants would control the largest consumer of 

their own product. This would increase barriers to entry into the Sightseeing Tour Bus Sales 

Market by putting potential entrants in competition with an entity that would no doubt 

exclusively sell the Bus Company Defendants, and which distribution charmel, currently 

operated by Plaintiff, sells product of companies not associated with the Bus Company 

Defendants. 

36. The Bus Company Defendants' wrongful actions will no doubt result in their 

fixing and raising prices for customers, hotel guests, and users of Concierge Desk services, and, 

in fact, that has occurred. 

37. As set forth more fully above, the Attomey General was on point when he 

asserted that the Bus Company Defendants were conspiring to monopolize, restrain trade, and 

engage in anti-competitive conduct in the Sightseeing Tour Bus Sales Market. (See Ex. A, p. 6) 

38. After IBS and City Sights formed Twin America, the Bus Company Defendants 

conspired with each other to monopolize and illegally restrain trade in the Sightseeing Tour Bus 

Sales Market by, among other things, seekmg to put Plaintiff out of business. 

39. The Bus Company Defendants' conspiracy had the following immediate effects: 

(i) the Bus Company Defendants increased the price of their double-decker sightseeing tours to 

consumers on its main routes by Five Dollars; (ii) the Bus Company Defendants unilaterally 
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reduced Plaintiffs commission on its sales of their sightseeing double-decker lour bus tickets by 

approximately twenty-five percent; (iii) the Bus Company Defendants unilaterally eliminated 

commissions paid to other vendors that sold their double-decker sightseeing tour tickets; (iv) the 

Bus Company Defendants revoked their agreement with Plaintiff concerning the amount of time 

(more than thirty days) that Plaintiff would have to pay the purchase price (net of commissions) 

for the Bus Company Defendants' sightseeing double-decker tour bus tickets and unilaterally 

made it five days; and (iv) the Bus Company Defendants threatened Plaintiff that if it did not pay 

them for their double-decker sightseeing tour bus tickets within five days, IBS and City Sights 

would no longer allow Plaintiff to sell their tickets. 

40. In the fall of 2009, on behalf of the Bus Company Defendants, Mark Marmustein 

("Marmustein"), the president of City Sights and now the Chief Executive Officer of Twin 

America, made a series of overtures to purchase Plaintiff. Plaintiff declined, advising that it 

would not accept such offer(s). 

41. On or about February 19, 22, and 23, 2010, I, along with the other owners ofthe 

Plaintiff, met with IBS' and City Sights' representatives, and were, in effect, advised that if we 

did not sell Plaintiffs company to the Bus Company Defendants, they would use their economic 

power to take over control of all the hotel Concierge Desks in New York City. 

42. The Bus Company Defendants, through Marmulstein, informed Plaintiff that 

because Plaintiff would not sell its company to the Bus Company Defendants, they were going to 

take over each and every hotel Concierge Desk in the New York City, including those operated 

by Plaintiff, and thereby put Plaintiff out of business. 

43. I have been advised that the Bus Company Defendants have been and continue to 

invest, either directly or indirectly, in Highgate and/or in the Hotels, as well as in other hotels in 
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New York City, in order to tortiously interfere with and use such investments as unfair leverage 

to cause the long-standing relationships and contracts that Plaintiff had to operate hotel 

Concierge Desks to be cancelled. 

44. The Bus Company Defendants are using their economic leverage from their 

monopolization of double-decker sightseeing tours and other tourist services, as well as threats, 

to cause and are presently in the process of causing other hotels to wrongfully cancel their 

contracts with Plaintiff, thereby eliminating Plaintiffs Concierge Desks throughout New York 

City-

45. It is self-evident that the Bus Company Defendants have entered into an 

agreement and/or conspiracy with Highgate to cause the Hotels to cancel their contracts with 

Plaintiff. As a result of conspiratorial efforts, the eleven Hotel Defendants have wrongfully 

sought to terminate their Concierge Desk agreements entered into with Plaintiff. 

46. These hotels, no doubt, must have succumbed to the strong-armed, anti-

comjjetitive, and monopolistic tactics employed by the Bus Company Defendants and have 

sought to, in breach of such contracts, v^ongfully cancel their contracts with Plaintiff, all by 

letters dated either February 8 or 10, 2010. On March 11, 2010, we notified Highgate and/or 

each of the Hotels that we disputed their purported terminations of the Concierge Desk 

agreements. 

47. Of particular interest, four of the hotels managed and/or ovwied by Highgate (On 

The Ave Hotel, Hampton Inn Times Square North, Embassy Suites Hotel New York, and Hilton 

Garden Inn Times Square) wrongfully cancelled their contracts with Plaintiff even though 

termination, pursuant to the agreements, could only be "for cause." No cause, however, has been 

alleged, and none could be because Plaintiff has consistently, efficiently, and successfully 
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operated their Concierge Desks to this very day. (Copies ofthe eleven alleged termination letters 

concerning the Hotels are annexed hereto as Exhibit "B".) Because the termination letters from 

the above four hotels fail to state that they were terminating their agreements with Plaintiff "for 

cause," it is clear to me that the restrictive and anti-competitive conduct of the Bus Company 

Defendants and Highgate is the real reason for the termination letters. 

48. My belief that the predatory conduct ofthe Bus Company Defendants caused the 

Hotels to wrongfully cancel their contracts with Plaintiff is well founded: Plaintiff has been 

advised by the Hotels that they have already entered into agreements with a company affiliated 

with the Bus Company Defendants to operate their Concierge Desks. 

49. The Bus Company Defendants indicated that they wanted to control the largest 

distribution channel for the sale of sightseeing tickets; to wit. Plaintiffs hotel Concierge Desks 

(even though they admitted that they do not know how to run hotel Concierge Desks), in order to 

ensconce their position in the double-decker sightseeing tour market in order to prevent any new 

bus company from being able to come into the market. The Bus Company Defendants' 

representatives made the following admissions: 

• The Bus Company Defendants were concerned that a new player in the Sightseeing Tom-
Bus Sales Market would come in and they needed to "protect" themselves; 

• The Bus Company Defendants wanted to be "secure" by "locking up" Plaintiffs hotel 
Concierge Desks and thereby prevent any new competitor from entering the Sightseeing 
Tour Bus Sales Market; 

• Marmustein (and thereby the Bus Company Defendants) is in the process of taking over 
each of the forty-three hotel Concierge Desks operated by Plaintiff in order to prevent 
another competitor from entering the Sightseeing Tour Bus Sales Market; 

• Marmustein (and thereby the Bus Company Defendants) had a direct and/or indirect 
interest in many hotels which have long-standing relationships and contracts with 
Plaintiff to operate hotels' Concierge Desks, and the Bus Company Defendants seek to 
control at least twenty of Plaintiff s Concierge Desks by the end of 2010; 
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• Marmustein (and thereby the Bus Company Defendants) "does not want to be held 
hostage" by Plaintiff, their largest customer in the Sightseeing Tour Bus Sales Market, 
for fear that they might decide to do business, exclusive or otherwise, with any new tour 
bus competitor that might decide to come into the Sightseeing Tour Bus Sales Market; 
and 

• Marmustein (and thereby the Bus Company Defendants) seeks to own Plaintiff or take its 
hotel Concierge Desks in order to control the Bus Company Defendants' major 
distribution charmel for the sale of double-decker sightseeing tour bus tickets in the 
Sightseeing Tour Bus Sales Market. 

50. It is readily apparent that the Bus Company Defendants, if allowed to continue 

their predatory, restrictive, and anti-competitive conduct, will continue to irreparably harm 

Plaintiff by taking over the Concierge Desks at all of the hotels where Plaintiff has leases to 

operate. 

51. In sum, there can be but little doubt that Plaintiff has suffered and will continue to 

suffer irreparable harm resulting from Defendants' wrongful conduct. 

52. As far as balancing of the equities, there are simply no equities that favor the Bus 

Company Defendants. Indeed, there have been no complaints from the Hotels that CGCS has 

not provided the highest quality of service to its guests. To the extent that the Bus Company 

Defendants and related entities are not restrained and enjoined from interfering and preventing 

Plaintiff from selling their double-decker sightseeing tour bus tickets. Plaintiff will be harmed 

due to its inability to provide full-service hotel concierge desks, and thus will lose such contracts 

and go out of business, and consumers concomitantly will be injured by the Bus Company 

Defendants' monopolization ofthe Sightseeing Tour Bus Market and Sightseeing Tour Bus Sales 

Market through, among other things, increases in price and a reduced selection of tour company 

choices. 

53. In addition, if the Bus Company Defendants and related entities are not restrained 

and enjoined from interfering with the hotel Concierge Desks Plaintiff leases at forty-three hotels 
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in New York City, they will vertically monopolize the distribution chaimel of double-decker 

sightseeing tours in New York City and vendors, distributors, customers, and consumers of 

double-decker sightseeing tours in New York City will not be paying competitive prices for such 

tours and be deprived of an open and competitive market for such tours. The Bus Company 

Defendants and related entities, however, will not be harmed if they are required to stop denying 

Plaintiff access to the Sightseeing Tour Bus Sales Market; stop reducing choice; stop suppressing 

and eliminating competition; and stop destroying Plaintiffs business by concomitantly 

controlling the largest distribution channel for the sale of double-decker sightseeing tour bus 

tickets. 

54. Moreover, if the Bus Company Defendants, Highgate and the Hotels are not 

restrained and enjoined from interfering with and/or from terminating Plaintiffs Concierge Desk 

agreements, they will not be harmed because, inter alia. Plaintiff has consistently, efficiently, 

and successfully operated their forty-three hotel concierge desks to this very day (jmd, 

accordingly, prices for double-decker sightseeing tours are not higher than those that would be 

charged had Defendants engaged in their anti-competitive behavior). 

55. To the extent that the Bus Company Defendants, Highgate, and the Hotels are not 

enjoined. Plaintiff will be harmed and fatally damaged by the elimination ofits Concierge Desk 

leases, along with the goodwill and relationships that Plaintiff had built up for more than the past 

one hundred years, 

56. Finally, as for the likelihood of success on the merits, I will defer to the legal 

arguments set forth in the accompanying Memorandum of Law, but there caxmot be any dispute 

with what the Attorney General's position is as to the Bus Company Defendants' wrongful 

conduct. The Bus Company Defendants control ninety percent, if not more, ofthe double-decker 
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sigiitseeing tour bus market in New York City, and they are in the process of vertically 

controlling their largest distribution charuiel for the sale of their tickets, which I have been 

informed constitutes a violation ofthe Dormelly Act and constitutes unfair competition. 

CONCLUSION 

57. For the reasons set fbrth above, in the accompanying Affidavit of Mark A. 

Bemian, and in the accompanying Memorandum of Law, Plaintiff requests that its application 

for a temporary restraining order and preliminary injunction be granted in its entirety. 

Sworn to before me this 
//_ day of March, 2010 

rARTTUBUC 

JANET SE7DMAN 
Notary Public State Of New York 

r 0.24-4705123 
Quallfi-d in Kinfls Coutrty , 

Commission Expires January 3 1 . 2 0 / i V 
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AMENDED SUMMONS AND COMPLAINT 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

CONTINENTAL GUEST SERVICES 
CORPORATION, 

Plaintiff. 

against 

INTERNATIONAL BUS SERVICES. INC. D/B/A 
GRAY LINE NEW YORK, CITY SIGHTS TWIN, 
LLC D/B/A CITY SIGHTS NEW YORK, TWIN 
AMERICA. LLC, BATTERY PARK HOTEL 
MANAGEMENT, LLC, HAMPTON INN TIMES 
SQUARE NORTH, HILTON GARDEN INN TIMES 
SQUARE, NEW YORK WEST 35™ STREET HGI. 
ON THE AVE HOTEL, THE PARAMOUNT HOTEL 
NEW YORK, PARK CENTRAL HOTEL (DE). LLC, 
THIRTY EAST 30™ STREET OWNER, LLC, TIMES 
SQUARE HOTEL OPERATING LESSEE LLC, 
LEXINGTON HOTEL, LLC, W2001 
METROPOLITAN HOTEL OPERATING LESSEE, 
L.L.C, and HIGHGATE HOTELS, L.P., 

Defendants. 

Index No. (bomy^ /lO 

Date of Filing: 
March 12,2010 

AMENDED SUMMONS 

«tfirHCX)PY FILED 

TO: THE ABOVE-NAMED DEFENDANTS: 

YOU ARE HEREBY SUMMONED to answer the Complaint of Plaintiff in this action 

and to serve a copy of your Answer on the Plaintiffs attomeys within twenty (20) days after the 

service of this Summonŝ  exclusive of the day of service (or within thirty (30) days after the 

service is complete if this Summons is not personally delivered to you within the State of New 

York); and in case of your failure to appear or answer, judgment will be taken against you by 

default for the relief demanded in the Complaint. 

In accordance with CPLR § 503(a), the basis ofthe venue designated is the residence of 

the parties in New York County. 



Dated: New York, New York 
March 12,2010 

GANFER & SHORE, LLP 
Attorneys for Plaintiff, Continental Guest 
Services Corporation 

Mark A. Beiman 
Gabriel Levmson 

360 Lexington Avenue 
New York, New York 10017 
(212) 922-9250 

TO: 

Intemational Bus Services, Inc. 
d/b/a Gray Line New York 
1430 Broadway, Sth Floor 
New York, New York 10036 

City Sights Twin, LLC 
d/b/a City Sights New York 
1430 Broadway, Sth Floor 
New York, New York 10036 

Twin America, LLC 
1430 Broadway, Sth Floor 
New York, New York 10036 

Highgate Hotels, L.P. 
S45 E. John Carpenter Freeway 
Irvmg, Texas 75062 

Battery Park Hotel Management, LLC, 
102 North End Avenue 
New York, New York 10281 

Hampton Itm Times Square North 
851 Eighth Avenue 
New York. New York 10019 

On The Ave Hotel 
2178 Broadway 
New York, New York 10024 

The Paramount Hotel New York 
235 West 46th Stieet 
New York. New York 10036 

Park Central Hotel (DE), LLC 
870 Seventh Avenue 
New York, New York 10019 

Thirty East 30th Street Owner, LLC 
30 East 30th Street 
New York, New York 10016 

Times Square Operating Lessee LLC 
1568 Broadway 
New York, New York 10036 

Lexington Hotel, LLC 
511 Lexington Avenue 
New York, New York 10017 



Hilton Garden Inn Times Square 
790 Eighth Avenue 
New York, New York 10019 

W2001 Metropolitan Hotel Operating Lessee, 
L.L.C. 
569 Lexington Avenue 
New York, New York 10022 

New York West 35th Street HGI 
63 West 35th Street 
New Yoik, New York 10001 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

CONTINENTAL GUEST SERVICES 
CORPORATION, 

Plaintiff, 

' against -

INTERNATIONAL BUS SERVICES, INC. D/B/A 
GRAY LINE NEW YORK, CITY SIGHTS TWIN, 
LLC D/B/A CITY SIGHTS NEW YORK, TWIN 
AMERICA. LLC, BATTERY PARK HOTEL 
MANAGEMENT, LLC, HAMPTON INN TIMES 
SQUARE NORTH, HILTON GARDEN INN TIMES 
SQUARE, NEW YORK WEST 35™ STREET HGI, 
ON THE AVE HOTEL, THE PARAMOUNT HOTEL 
NEW YORK, PARK CENTRAL HOTEL (DE), LLC, 
THIRTY EAST 30™ STREET OWNER, LLC, TIMES 
SQUARE HOTEL OPERATING LESSEE LLC, 
LEXINGTON HOTEL, LLC, W2001 
METROPOLITAN HOTEL OPERATING LESSEE, 
L.L.C, and HIGHGATE HOTELS, L.P., 

Defendants. 

Index No. /IO 

COMPLAINT 

Plaintiff, Continental Guest Services Corporation ("Plaintiff' or "CGSC"), by its 

undersigned attomeys, as and for its Complaint against Defendants Intemational Bus Services, 

Inc. d/b/a Gray Line New York ("IBS"), City Sights Twin, LLC d/b/a City Sights New York 

("City Sights"), Twin America, LLC ('Twin America") (collectively, with IBS, City Sights and 

Twin America, the "Bus Company Defendants") and Battery Park Hotel Management, LLC, 

Hampton Inn Times Square North, Hilton Garden Inn Times Square, New Yoric West 35* Street 

HGI, On The Ave Hotel, The Paramount Hotel New York. Park Central Hotel (DE), LLC, Thirty 

East 30* Street Owner, LLC, Times Square Hotel Operating Lessee LLC, Lexington Hotel, 

LLC, and W2001 Metropolitan Hotel Operating Lessee, L.L.C. (collectively, the "Hotels"), 



Highgate Hotels, L.P. ("Highgate") (the Hotels and Highgate are collectively referred to as the 

"Hotel Defendants") (the Bus Company Defendants and the Hotel Defendants are collectively 

referred to as "Defendants"), alleges as follows: 

NATURE OF THE ACTION 

1. Plaintiff, for over one hundred years, has been an independent, family-owned and 

operated sightseeing and hospitality company located in New York City, that, among other 

things, sells tickets for double-decker sightseeing tours in New York City operated by the Bus 

Company Defendants through conci^ge, travel or tour desks ("Concierge Desks") Plaintiff 

leases that are located in forty-three hotels located in New York City. 

2. Defendant IBS is a company that, among other things, operates double-decker 

sightseeing tour buses in New York City through its trade name Gray Line New York ("Gray 

Line"). Defendant City Sights is a company that similarly operates double-decker sightseeing 

tour buses in New York City through its trade name City Sights New York. It is IBS, City Sights 

and Tv\dn America and all of their related entities (collectively referred to herein as the "Bus 

Company Defendants") that have engaged in a concerted plan to: (i) take over and control and 

monopolize the double-decker sightseeing bus tour market in New York City; and (ii) then 

vertically monopolize such market's primaiy distribution channel of ticketing, which is 

comprised of the hotel Concierge Desks located in hotels throughout New York City, and which 

anticompetitive and imfalr competition, as demonstrated below, are putting Plaintiff out of 

business. 

3. More specifically, IBS and City Sights have entered into an agreement among 

and between each other, effectuated through their recent, joint formation of Twin America, to 

completely control and dominate, curtail competition, and prevent the free exercise of choice in 



the double-decker sightseeing tour bus market in New York City (the "Sightseeing Tour Bus 

Market"), which they have jointiy accomplished through theh now combined control of ninety 

percent, if not more, of such market. In addition, in order to impede competition and to create a 

monopoly in another market - the sale of sightseeing tour bus tickets in New York City (the 

"Sightseeii^ Tour Bus Sales Market"), and to prevent any new entities into the Sightseeing Tour 

Bus Sales Maiket - the Bus Company Defendants are engaged and continue to engage in illegal 

predatory conduct with the intent of monopolizing the distribution channel for the sale of their 

double-decker sightseeing tour bus tickets in the Sightseeing Tour Bus Sales Market by taking 

control of the hotel Concierge Desk distribution channel in New York City. Moreover, with 

their horizontal control of the Sightseeing Tour Bus Market, the Bus Company Defendants have 

raised prices, lowered commissions, and otherwise used their monopoly to gain financial 

advantages and harm the pubhc and companies like Plaintiff. 

4. The New York State Attomey General (the "Attomey General") commenced 

proceedings against the Bus Company Defendants which they sought to stop by re-registering in 

Washington D.C. with the United States Surface Transportation Board C'STB")- In proceedings 

before the STB, the Attomey General has asserted that the Bus Company Defendants are 

engaging in antitrust violations because their control of the double-decker sightseeing tours in 

New York City would, inter alia: (i) create an illegal monopoly; (ii) illegally restrain trade and 

competition; and (iii) allow the Bus Company Defendants to obtain vertical monopolistic control 

of other markets by eliminating competition in other markets, such as the Sightseeing Tour Bus 

Sales Market. A copy of the Attomey General's submission to the STB, dated November 2, 

2009, which is discussed in more detail below, is annexed hereto as Exhibit "A" (the "NYAG 

Report"). 



5. More specifically, the Attomey General in the Report states that: 

[cjoordinated action by [the Bus Company Defendants] can also eliminate 
competition for marketing with ticket selling partners, such as hotel 
concierges. . . . Coordinated action may foreclose new enti:ants from gaining 
access to a network of hotel lobby ticket counters, hotel concierges, and travel 
agents to sell sightseeing tours because of volume discounts, exclusivity or lack of 
bargainmg power. 

(See Ex. A, p. 6) (Emphasis added). 

6. The Attomey General's concems about what the Bus Company Defendeuits would 

do to eliminate competition in the Sightseeing Tour Bus Sales Market were well founded and the 

Bus Company Defendants are now attempting to do exactly what the Attomey Gener̂ ^ predicted. 

7. CGSC is the largest operator of hotel Concierge Desks in New York City and is, 

among other thmgs, the largest single source of ticket sales for double-decker sightseeing tours 

in New Yoric City. Upon infonnation and belief, the Bus Company Defendants determined that 

they needed to control CGSC's concierge business, among other reasons, in order to ensure that 

there would be no new entrants into the double-decker sightseeing bus tours market, since by 

controlling the Concierge Desks they would be able to choose which bus company on which to 

book hotel guests. 

8. In furtherance of their efforts to control on which bus companies CGSC booked 

its customers, the Bus Company Defendants initially attempted to purchase a forty-nine interest 

m Plaintiff. When Plaintiff declined, die Bus Company Defendants advised Plaintiff that they 

would use their financial interests in the Hotels to force Plaintiff out and steal its business so they 

could control the hotel Concierge Desks. 

9. Seeking to destroy CGSC, the Bus Company Defendants and Highgate, the entity 

that owns and/or manages eleven of the forty-three hotels that have Concierge Desk agreements 

with Plaintiff, have unlawfully interfered with Plaintiffs contractual relationships with such 



eleven Hotels. The Bus Company Defendants, through, among other tilings, their direct and 

mdhect investments in Highgate and/or in the eleven Hotels and wrongful economic coercion, 

have caused Highgate and the Hotels to wrongfully terminate Plaintiffs hotel Concierge Desk 

agreements, many of which only permh temiination "for cause" (though, as set forth more fiilly 

below, no such "cause" has been alleged). 

10. The Hotels, through Higl^ate, m fiutherance of the Bus Company Defendants' 

vtTongfiil and anti-competitive scheme, have notified Plaintiff that they are terminating Plaintiffs 

operation of the Concierge Desks in eleven Hotels. In many instances such purported 

termination notices were in breach of the contracts between Plaintiff and die Hotels and, in all 

instances, such termination notices were a result of the Bus Company Defendants' economic 

interests in Highgate and/or in the Hotels and in furtherance of the Bus Company Defendants' 

scheme to steal Plaintiffs business and control its Concierge Desks to ensure the maintenance of 

the Bus Company E>efendants' monopolization of the double-decker sightseeing tour bus 

business. 

11. In addition to causing the termination of the eleven Hotel contracts, fhe Bus 

Company Defendants have used their economic pressure from their monopoUzation of double-

decker sightseeing tours and other tourist services, as well as threats, to cause and are in the 

process of seeking to cause other hotels to cancel their hotel Concierge Desk agreements with 

Plaintiff. Such efforts are ongoing and will continue unless enjoined by the Court. 

12. In furtherance of their efforts to steal Plaintiffs business, the Bus Company 

Defendants, as more fiilly discussed below, have been attempting to hire away Plaintiffs 

employees, notwithstanding non-solicitation agreements and non-compete agreements of which, 

upon infonnation and belief, the Bus Company Defendants are aware. 



13. As a resuh ofthe above, die Bus Company Defendants are on the verge wiping 

Plaintiff off the proverbial map and obtaining vertical, monopolistic control of the Sightseeing 

Tour Bus Sales Market through their control of hotel Concierge Desks. The Bus Company 

Defendants are seeking to soon own and control the largest consumer of their own product (the 

double-decker sightseeing tour bus tickets in New York City) or, in other words, the largest 

distribution channel for their product. "Die economic impact of the Bus Company Defendants' 

conspiracy has restrained trade in the Sightseeing Tour Bus Sales Maiket. 

14. Based on Defendants' wrongful conduct. Plaintiff asserts claims for antitrust 

violations, unfair competition, tortious interference and breach of contract. The antitrust 

violations assert anti-competitive conduct on the part ofthe Bus Company Defendants, including 

a conspiracy to monopolize, an attempted monopolization, and an illegal conspiracy to restrain 

trade and competition all in violation of New York's Donnelly Act, General Business Law § 340 

(the "Donnelly Act"). The unfair competition claim is predicated upon the Bus Company 

Defendants (and their related entities) improperly causing Highgate and/or the Hotels to 

terminate Plaintiffs Concierge Desk agreements that Plamtiff entered into, which the Hotels 

have now re-leased to the Bus Company Defendants or companies related to them. Plaintiffs 

tortious interference claim is based on the Bus Company Defendants' tortious and mtentional 

interference with die agreements Plamtiff has with the Hotels. Finally, Plaintiff alleges that the 

Hotels wrongfully breached their written Concierge Desk agreements with Plaintiff. 

15. Predicated on such anti-competitive conduct, Plaintiff brings this action alleging 

the following causes ofaction: 

(i) preliminary injunctive relief to: 

• restraining and enjoimng the Bus Company Defendants and their 
related entities and individuals fiom ceasing to sell their products 



and services to Plaintiff and, in particular, double-decker 
sightseeing tour tickets, and from changing the cunent terms and 
conditions of die sale; 

• restraining and enjoining the Bus Company Defendants and their 
related companies and individuals and/or Highgate and its related 
entities and individuals from interfering with or causing hotels to 
terminate Plaintiffs concierge, tour or travel desk agreements with 
each such hotel; and 

• restraining and enjoining the Hotel Defendants from terminating 
Plaintiffs concierge, tour or travel desk agreements with each such 
Hotel. 

(ii) permanent injunctive relief to: 

• restrain and enjoin the Bus Company Defendants and related 
companies and individuals from monopolizing, attempting to 
monopolize, and unlawfully restrain trade in the Sightseeing Tour 
Bus Sales Market; 

• restrain and enjoin the Bus Company Defendants and related 
~ companies and individuals from interfering and preventing 

Plaintiff from selling the Bus Company Defendants' products and 
services and, in particular, double-decker sightseeing tour tickets 
and otherwise restraining them from not changing the current terms 
and conditions ofthe sale of such products and services; 

• restrain and enjoin the Bus Company Defendants and related 
companies and individuals from interfering with hotel Conciei^e 
Desk agreements that Plaintiff has entered into vnth hotels; and 

• restrain and enjoin the Bus Company Defendants and Highgate 
from interfering with and the Hotels from terminating Plamtiffs 
hotel Concierge Desk agreements in order to enter in an agreement 
with the Bus Company Defendants and/or related companies 
and/or individuals. 

(iii) monopolization of the Sightseeing Tour Bus Market; 

(iv) attempted monopoUzation ofthe Sightseeing Tour Bus Market; 

(v) attempted monopolization ofthe Sightseeing Tour Bus Sales Market; 

(vi) unlawful restraint of trade ofthe Sightseeing Tour Bus Market; 



(vii) conspiracy in the unlawful restraint of trade of the Sightseeing Tour Bus Sale 
Market; 

(viii) common law unfair competition; 

(ix) tortious interference; and 

(x) breach of contract. 

THE PARTIES 

16. Plaintiff, Continental Guest Services Corporation, is a New York coiporation, 

authorized to do business in New York, and has its principal place of business at 1501 

Broadway, New York, New York. For over one hundred years. Plaintiff has been an 

independent, family-owned and operated sightseeing and hospitality company that has been 

based in New York. 

17. Upon infonnation and belief. Defendant IBS is a New York domestic business 

corporation, authorized to do business in New York, and has its principal place of business at 

1430 Broadway, Fifth Floor, New York, New York, 10036. IBS, tiirough its trade name Gray 

Line, operating double-decker sightseeing bus tours in New York City. 

18. Upon information and belief. Defendant City Sights is a New York domestic 

limited liability company, authorized to do business in New York, and has its principal place of 

business at 1430 Broadway, Fifth Floor, New York, New York, 10036. City Sights, through its 

trade name NY Sights, operating double-decker sightseeuig bus tours in New York City. 

19. Upon infonnation and belief. Defendant Twin America is a New Yoik domestic 

limited liability company, authorized to do business in New York, and has its principal place of 

business at 1430 Broadway, Fifth Floor, New York, New York, 10036. Twin America is a "joint 

venture" entered into by IBS and City Sights. 



20. Upon information and belief. Defendant Highgate is a hotel ownership and/or 

management company, authorized to do business in New York, and has its principal place of 

business at 545 E. John Carpenter Freeway, Irving, Texas. Upon infonnation and belief, 

Highgate owns and/or manages the eleven Hotels. 

21. Upon information and belief. Defendant Battery Park Hotel Management, LLC 

("Embassy Suites Hotel New York") is located at 102 North End Avenue, Manhattan, New 

York. 

22. Upon information and belief. Defendant Hampton Inn Times Square North 

("Hampton Inn Times Square North") is located at 851 Eighth Avenue, Manhattan, New York. 

23. Upon information and belief. Defendant Hilton Garden Inn Times Square 

("Hilton Garden Inn Times Square") is located at 790 Eighth Avenue, New York. 

24. Upon infonnation and belief. Defendant New York West 35* Street HGI ("Hilton 

Garden Inn") is located at 63 West 35* Street, Manhattan, New York. 

25. Upon information and belief. Defendant On The Ave Hotel ("On The Ave Hotel") 

is located at 2178 Broadway, Manhattan. New York. 

26. Upon information and belief. Defendant The Paramount Hotel New York 

("Paramount") is located at 235 West 46* Street, Manhattan, New York. 

27. Upon infomiation and belief. Defendant Park Central Hotel (DE), LLC ("Paric 

Central") is located at 870 Seventh Avenue, Manhattan, New York. 

28. Upon information and belief. Defendant Thirty East 30* Street Owner, LLC 

("Hotel 30 30") is located at 30 East 30* Stireet, Manhattan, New York. 



29. Upon infonnation and belief. Defendant Times Square Operating Lessee LLC 
i 

j (the "Doubletree Guest Suites Times Square"), is located at 1568 Broadway, Manhattan, New 

York. 

I 30. Upon information and belief. Defendant Lexington Hotel, LLC ("Radisson 

Lexington") is located at 511 Lexington Avenue, Manhattan, New York. 

31. Upon information and belief. Defendant W2001 Metropolitan Hotel Operating 

I Lessee, L.L.C. ("Doubletree Metropolitan Hotel") is located at S69 Lexington Avenue, 

I Manhattan, New York. 
j 

! JURISDICTION AND VENUE 
j 
I 32. This Court has jurisdiction over this action pursuant to CPLR §§ 301 and 302(a) 
i 

in that Plaintiffs principal place of business is in the State of New York, IBS's principal place of 

business is in the State of New York, City Sights's principal place of business is in the State of 

New York, Twin America's principal place of business is in the State of New York, and the acts 

complained of occurred in the City and State of New York. 
I 

33. Venue in the Coimty of New York is proper pursuant to CPLR § 503 based on the 

residence ofthe parties in New York County. 

34. The New York State Office of The Attomey General has been provided prior 

! notice of this action. 

RELEVANT MARKET 
I 

35. The relevant market consists of the following relevant product market(s) and the 

relevant geographic market. 

36. The two relevant product maricets in which the restraints and other anti

competitive conduct alleged herein have had and will continue to have anti-competitive effects 
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are inextricably intertwined. The first is the market for double-decker sightseeing tour buses -

the Sightseeing Tour Bus Market. Double-decker sightseeing bus tours in New York City allow 

passengers to board and un-board buses at short intervals along a tour route of historical sites, 

monuments, and other places of interest/sights, and allow passengers to board any bus at any 

interval along the tour route for the sightseeing tour that was purchased. The second market is 
j 

the hotel Concierge Desk distribution channel for the sale of tickets to passengers for the double-

decker sightseeing tours in New York City - the Sightseeing Tour Bus Sales Market. 
I 

I 

I 37. There are significant barriers to entering the Sightseeing Tour Bus and Tour Bus 
j 

! Sales Markets because of, inter alia: (i) the expense of purchasing and maintaining a fleet of 
i 
I 

j buses, let alone double-decker buses that appeal to tourists; (ii) the economies of scope and scale 

in developing an efficient and wide distribution channel for the sale of sightseeing bus tour 

tickets; (iii) the time, expense, and difficulties of obtaining the necessary approvals from either 

the state or tiie municipality to'operate isightseeing tours; (iv) the time and expense of finding and 

convincing a hotel to lease its lucrative Concierge Desk at one ofthe finite number of hotels ui 

New York City and the economies of scope and scale (including the development of a reliable 

and durable network of hotel Concierge Desk specisdists who man such desks); (v) the inherent 

difficulties of establishing a reputation in the New York sightseeing and hospitality mdustry, let 

alone a reputation for quality and reliability; and (vi) the complexities associated with attracting 

and building a customer base. 

38. Both markets are inherentiy localized because the historiced sites, monuments, and 

other places of interest/sights arc located in a single city, such as New York City, and the tours 

emanate solely from New York City and are limited to New York City. A fortiori, the 
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passengers must be visiting or located in such city in order to go on the tours to see such city's 

historical sites, monuments, and otiier places of interest/sights. 

39. The sales of tickets for double-decker sightseeing tours are solely directed to tiie 

city that has these historical sites, monuments, and other places of interest/sights. The prunary 

customers that purchase tickets to go on double-decker sightseeing tours are therefore either 

tourists or locals who enjoy visiting and/or re-visiting the historical sites, monuments, and other 

places of interest/sights in New York City, 

40. The relevant geographic market for the Sightseeing Tour Bus and Tour Bus Sales 

Markets for the puiposes ofthis lawsmt is New York City. The major geographic routes for die 

Bus Company Defendants' double-decker sightseeing tours buses are located in the boroughs of 

New York City. They are the: (i) Downtovm Loop; (ii) Uptown Loop; (iii) All Around Town 

Loop; and (iv) Brooklyn Loop. The Bus Company Defendants' double-decker sightseeing tours 

buses only carry passengers in New York City, and the buses only allow passengers to board and 

un-board at specified locations along a specified tour route in New Yoric City. Plaintiffs sale to 

and customers' pick-up of tickets for the Bus Company Defendants' double-decker sightseeing 

tours are done at the hotel Concierge Desks only located in New York City. Due to die inherent 

nature of sightseeing double-decker tours, competitors from outside this geographic area cannot 

effectively compete in such New York City market. 

FACTUAL ALLEGATIONS COMMON TO ALL CLAIMS 

A. The Bus Company Defendants' Unlawful Monopolization 

And Restraint Of Trade Of The Sightseeing Tour Bus Market 

41. From the time of their existence dirough the Spring of 2009, IBS and City Sights 

were separate and distinct companies. Through their respective trade names (Gray Line and NY 

Sights), they were direct and fierce competitors in the Sightseeing Tour Bus Maiket. Indeed, 
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IBS and City Sights: (i) had different price jmints for their respective double-decker sightseeing 

tour tickets in New York City; (ii) utilized different pricing packages for theu* customers; (iii) 

maintained different bus stops; (iv) provided different information during their respective tours; 

(iv) used different personnel, such as tour guides; and (v) used different buses. 

42. Upon information and belief, as competitors, IBS and City Sights controlled the 

overwhehning market share of the Sightseeing Tour Bus Market. Upon further information and 

belief, for many years, the double-decker sightseeing tours buses from IBS and City Sights were 

the only buses that ran three out of the four major geographic routes in New York City: the 

Uptown Town Loop; the All Around Town Loop; and tiie Brooklyn Loop. With respect to the 

remaining geographic route, the Dovmtown Loop, the only other competitor to IBS and City 

Sights was a company named Big Taxi Tours - and despite the presence of Big Taxi Tours, upon 

information and belief, IBS and City Sights controls the vast majority ofthe Downtown Loop. 

43. Upon mformation and belief, when IBS and City Sights were acting as separate 

and distinct entities and competitors, die estimated market share in the Sightseeing Tour Bus 

Market for each company was, respectively, a staggering 44.5% of the market. Put differentiy, 

IBS and City Sights independentiy controlled approximately 89% of the Sightseeing Tour Bus 

Market (and Big Taxi Tours controlled approximately 11% of the market through its limited 

participation in the Downtown Loop), which Plaintiff asserts is even higher. 

44. Upon information and belief, IBS and City Sights recognized that they could 

elunuiate all competition, dominate the entire Sightseeing Tour Bus Market, and obtain 

monopoly power over the entire Sightseeing Tour Bus Market by combining thek forces and 

respective companies. Upon further information and belief, IBS and City Sights were well aware 

that by coming to an 'arrangement' or a 'reciprocal relationship of commitment' with each other, 
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they could, inter alia: increase the barriers to entry into tiie Sightseeing Tour Bus Market by 

putting potential entrants in compethion with a combined entity with control of 90% of the 

market, if not more; maximize their profits by fixing and/or raising prices for their customers; 

increase theu* profits by implementing cost saving altematives such as reducing the numbei of 

buses and/or the frequency of tours; boost their profit margins by generally reducing output, 

quality, and other services; reduce commissions paid to outside booking vendors, such as 

Plaintiff, for selling IBS' and City Sights' double-decker sightseeing tours; and reduce the time 

frame for outside vendors, such as Plaintiff, to pay IBS and City Sights for their sightseeuig 

tickets. 

45. In furtherance of their anti-competitive scheme, in or about March 2009, IBS and 

City Sights entered into a "joint venture" agreement and, by this agreement, formed Twin 

America. IBS and City Sights, through such agreement, controlled all of the voting and 

economic rights in Twin America. Twin America began operations as a joint venture in the 

Sightseeing Tour Bus Market on or about March 31,2009. 

46. IBS' and City Sights' formation of Twin America created an improper 

consolidation of market power in the Sightseeing Tour Bus Market by creating an illegal 

monopoly in that market - IBS and City Sights together now control 90% of the market, if 

not more. Moreover, as set forth more fully below, the Bus Company Defendants' monopoly 

illegally restrains trade and competition in the Sightseeing Tour Bus Market. 

47. The Attomey General expressed his grave concem that the formation of Twin 

America violates New York's antitmst laws and eliminated fair competition in the Sightseeing 

Tour Bus Market by sending out subpoenas to IBS and City Sights on or about July 31,2009 for 

the production of documents relating to their antitmst and anti-competitive conduct. IBS and 
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City Sights responded on August 19,2009 by making an application to the United States STB for 

the registration of Twin America and asserting that the NYAG did not have jurisdiction over 

them. 

48. The Attomey General in his Report advised the STB that it believed IBS' and City 

Sights' control of Twin America would, irtier alia: (i) create an illegal monopoly; (ii) illegally 

restrain trade and competition; and (iii) allow IBS and City Sights to obtain vertical monopolistic 

control of other markets by eliminating competition in such markets, such as the Sightseeing 

Tour Bus Sales Market. The NYAG's Report made the following points: 

• IBS' and City Sights' agreement to form Twin America would strengthen their market 
power to a degree that would "raise price above or reduce output, quality, service, or 
innovation below what would likely prevail in the absence of [the Bus Company 
Defendants' monopoly]"; 

" IBS' and City Sights' agreement to form Twin America will cause "a monopoly in three 
out ofthe four major [geographic] routes [in New York City]; ,. 

• IBS' and City Sights' agreement to form Twin America "would likely significantiy 
increase the barriers of entry into the [Sightseeing Tour Bus Market] by putting potential 
entrants in competition with an incumbent with control of 90% ofthe market, if not more, 
and witii the ability to benefit fix>m volume discounts that further enhance its competitive 
position in the 'double-decker' market"; 

• "[a]ny cost savings, if any, would only benefit [the Bus Company Defendants']"; 

" The Bus Company Defendants will "strive to maximize thek profits" and "would thus be 
inclined to boost their profit margins by keeping any realized cost savings unless they are 
faced with competitive pressure to lower prices"; 

• IBS' and City Sights' agreement to form Twin America may "reduc[e] the hours or wages 
of Twin America's employees"; and 

• IBS' and City Sights' agreement to form Twin America may "reduce[e] the number of 
buses or frequency of tours. Eliminating buses or tours could decrease the adequacy of 
the service since it would increase waiting time and/or lower the number of stops 
available witiiin a route". 

(Ex. A.) 
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49. The Attomey General's assessment of IBS' and City Sights' agreement to form 

Twui America was correct. In addition to illegally forming a monopoly, upon information and 

belief, the Bus Company Defendants' anti-competitive conduct has had the direct, intended, and 

reasonably foreseeable effect of reducing die output of services, while increasing the cost to 

consumers for same in the Sightseeing Tour Bus Market, reducing consumer welfare, and/or 

transferring wealth from consumers to the Bus Company Defendants in that: 

(i) actual and potential competition in the Sightseeing Tour Bus Market has been, 
and will continue to be limited, reduced, restramed, suppressed, and substantially 
foreclosed; 

(ii) instead of free, open, and competitive markets for double-decker sightseeing tours 
in New York City, a monopoly has been established and will be maintained; 

(iii) other double-decker sightseeing toiu: companies will be effectively foreclosed 
form competing on the merits to the fullest extent possible in the Sightseeing Tour 
Bus Market, and will be injured m their business and property; 

(iv) vendors, distributors, and other customers, as well as ultimate consumers, have 
paid, and will pay in the future, artificially inflated and supra-competitive prices 
for double-decker sightseeing tours in New York City; and 

(v) vendois, distributors, and other customers, as well as ultimate consumers, have 
been, and will be, deprived of a free, open, competitive, and unrestrained market 
for double-decker sightseeing tours in New York City. 

50. Furthermore, upon infonnation and belief, IBS' and City Sights' formation of 

Twin America has already economically impacted and illegally restrained trade and competition 

in the Sightseeing Tour Bus Market by, inter alia: 

(i) increasing the barriers to entry into the Sightseeing Tour Bus Maricet by putting 
potential entrants in competition with an raitity with control of 90%, if not more, 
ofthe market; 

(ii) fixing and raising the double-decker sightseeing tour prices for the Bus Company 
Defendants' customers by an average of Five Dollars per tour; 

(iii) reducing the number of buses and/or the frequency of tours; 
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(iv) decreasing the overall quality of the Bus Company Defendants' double-decker 
sightseeing tours; 

(v) restricting other services formerly provided to the Bus Company Defendants' 
customers on theu sightseeing double-decker tours; 

(vi) reducing the commissions the Bus Company Defendants paid outside vendors, 
such as Plaintiff, for selling their double-decker sightseeing tours; and 

(vii) reducing die time frame for outside vendors, such as Plaintiff, to pay the Bus 
Company Defendants for their sightseeing tickets. 

51. Consumers in the Sightseeing Tour Bus Market have been injured by the resulting 

lack of competition that other sightseeing double-decker tour companies would have provided 

but for such restraint of trade and, as a result, have fewer choices for double-decker sightseeing 

tours and pay more for fewer services than they would have paid had the Bus Company 

Defendants not engaged in their anti-competitive behavior, and as noted above, CGSC has had 

its commissions drastically reduced. 

B. The Bus Company Defendants' Unlawful Attempted Monopolization 
And Restraint Of Trade Of The Sightseeing Tour Bus Sales Market 
Resulting In Their And Highgate's Unfair And Anti-Competitive Conduct 
And The Hotel's Wrongful Cancellation Of Their Agreements 
With Plaintiff As Weil As The Bus Company Defendants 
Seeking To Terminate Other Concierge Desk Agreements With Plaintiff 

52. Plaintiff leases space in forty-three hotels in New York City and operates the 

Concierge Desk in these hotels seven days a week pursuant to written agreements with those 

hotels, such as the Hotels. In furtherance of these written agreements, Pleuntiff provides hotel 

guests and other customers with, among other thmgs, various sightseeing services. Such services 

specifically include the sale ofthe Bus Company Defendants' double-decker sightseeing tour bus 

tickets. 

53. Specifically, Plaintiff has long-standing relationships and agreements to operate 

Concierge Desks at the following forty-three hotels: Affinia Manhattan, Affinia SO, Affinia 
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EHunont, Affinia Shelburne, Belvedere Hotel, Courtyard By Marriott Midtown East, Courtyard 

By Marriott Times Sq., Crowne Plaza Times Square, Doubletree Guest Suites Time Square, 

The Edison Hotel, Embassy Suites New York, The Excelsior Hotel, Fairfield Inn, Four Points 

by Sheraton Midtovm Times Square, The Grand Hyatt Hotel, Hampton Inn Times Square 

North, Hilton Garden Inn Times Square, Hilton Garden Inn, Holiday Inn Midtown 57* St, 

The New York Hilton, The Luceme Hotel, Marriott at Brooklyn Bridge. Marriott East Side 

Hotel, Doubletree Metropolitan, The Millennium Broadway, The Millennium Hilton, The 

Millennium UN, The New Yorker Hotel, On the Ave Hotel, Paramount, Paiic Central, Hotel 

Pennsylvania, Radisson Lexington, Residence Inn, The Roosevelt Hotel, Sheraton Manhattan, 

Sheraton New York, Hotel 30 30, Tudor, The Waldorf Astoria, West 57* By Hilton Club, 

Westin Times Square, and Wyndham Garden Inn. In addition, the Milford Plaza is also a 

Highgate-controlled hotel at which Plaintiff leased a Concierge Desk, which has been closed for 

renovation. But for Defendants' wrongful conduct, such hotel upon reopening woiUd have 

entered into a new Concierge Desk agreement with Plaintiff. Those hotels noted above in bold 

are the Hotels. 

54. During the time when IBS and City Sights were acting as separate and distinct 

entities and competitors (prior to IBS' and City Sights' formation of Twin America), Plaintiff was 

the single largest customer of IBS and City Sights through its high-volume sales of their double-

decker sightseeing tour bus tickets in New York City at Plaintiffs forty-three hotel Concierge 

Desks. Plaintiff generated millions in revenues for IBS and City Sights from the sale of 

sightseeing bus tour tickets. 

55. Further, prior to IBS' and City Sights' formation of Twin America, IBS and City 

Sights: (i) each paid Plaintiff an agreed upon commission on its sales of their double-decker 
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sightseeing tour bus tickets; and (ii) agreed that Plaintiff would have more than thirty days to | 

remit to IBS and City Sights the net price (less commissions) of their double-decker sightseeing 

tour bus tickets that Plaintiff sold. 

56. During the time when IBS and City Sights were acting as separate and distinct 

entities and competitors (prior to their formation of Twin America), Plsuntiff, the major 

distribution channel m the Sightseeing Bus Tour Sales Market for their sales, was able to operate 

its Concierge Desks at forty-three hotels in New York City in an independent, fiee, open, and 

comp>etitive market without any trade restrictions (concomitantly, during tiiis time Plaintiffs 

relationship with Highgate, the Hotels and all of Plaintiff's other hotels where it maintained 

Concierge Desks was positive and mutually beneficial). Accordingly, hotel guests, users, 

consumers, and Plaintiffs customers benefited and had more choices in the types and cost of 

tours than they do now after the formation of Twin America. 

57. Upon infonnation and belief, IBS and City Sights recognized that tiiey could 

dominate and obtain monopoly power over the Sightseeing Tour Bus Sales Market through their 

formation of Twin America. IBS and City Sights were also well aware that by conspiring widi 

each other, they could, inter alia, use their monopoly power in the Sightseeing Tour Bus Market 

to create a monopoly in the Sightseeing Bus Tour Sales Market by taking over the rmyor 

distribution channel of their double-decker sightseeing tour bus tickets at hotel Concierge Desks 

throughout New York City (including those operated by Plaintiff)' By taking over control of 

Plaintiffs hotel desks, and thereby putting Plaintiff out of business, the Bus Company 

Defendants would control the largest consumer of their own product. Such unlawful restraint in 

trade would increase the barriers to entry into the Sightseeing Tour Bus Sales Maricet by putting 

potential entrants in competition with an entity tiiat would exclusively sell the Bus Company 
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I 

Defendants' product, and which distribution channel, currentiy operated by Plaintiff, sells 

product of companies not associated with the Bus Company Defendants, and could sell the 

product of any new reputable entrants into the Sightseeing Tour Bus Sales Market. 

58. The Bus Company Defendants' wrongfiil actions will no doubt result m their 

further fixing and raising prices for customers, hotel guests, and users of Concierge Desk 

services something that the Bus Company Defendants have already done as demonstrated above. 

59. The Attomey General was prescient wdien he asserted tiiat the Bus Company 

Defendants were conspiring to monopolize, restrain trade, and engage in anti-competitive 

conduct in the Sightseeing Tour Bus Sales Maiket. The NYAG's Report reads m relevant part: 

I Coordinated action by [the Bus Company Defendants] can also eliminate 
competition for marketing with ticket selling partners, such as hotel concierges... 
. Coordinated action may foreclose new entrants firom gaining access to a network 
of hotel lobby ticket counters, hotel concierges, and travel agents to sell 
sightseeing tours because of volume discounts, exclusivity or lack of bargaining 
power. 

(See Ex. A, p. 6) 

I 60. The Attomey General was on point again about the Bus Company Defendants 
I 

' eliminating competition by controlling the "marketing" of sightseeing bus tour tickets through 

the monopoUzation of New York City's hotel Concierge Desks. After IBS and City Sights 

formed Twin America, the Bus Company Defendants conspired with each other to monopolize 

and illegally restrain tirade in the Sightseeing Tour Bus Sales Market by, among other things, 

seeking to put Plaintiff out of business and to take direct control of the hotel Concierge Desks 

j throughout New York City. 

.' 61. The Bus Company Defendants' conspiracy have already: (i) increased the price of 

their double-decker sightseeing tours to consumers on its main routes by Five DoUars; (ii) 

unilaterally reduced Plaintiffs commission on its sales of their sightseeing double-decker tour 
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bus tickets by approximately twenty-five percent; (iii) unilaterally eliminated commissions paid 

to other vendors that sold their double-decker sightseeing tour tickets; (iv) revoked their 

agreement with Plaintiff concermng the amoimt of time (more than thirty days) that Plaintiff 

would have to pay the purchase price (net of commissions) for the Bus Company Defendants' 

sightseeing double-decker tour bus tickets and unilaterally made it five days; and (iv) threatened 

Plaintiff that if it did not pay them for their double-decker sightseeing tour bus tickets within five 

days, the Bus Company Defendants would no longer allow Plaintiff to sell tiieir tickets. 

62. The Bus Company Defendants should not be permitted to change the current 

terms and conditions of their products and services to Plaintiffs detriment (such as by 

eliminating any commissions Plaintiff may receive). 

63. The Bus Company Defendants also advised Plaintiff that if Plaintiff informed the 

NYAG or any govemmental entity about the Bus Company Defendants' anti-competitive and 

predatory conduct or in any way interfered with their plans to take control over their primary 

distribution channel, they would immediately prevent Plaintiff from being able to sell the Bus 

Company Defendants' tickets and services. 

64. If tiie Bus Company Defendants stop providing Plaintiff vrith tickets to their 

services, then Plaintiff wiU be unable to operate its Concierge Desks in hotels because they hold 

the monopoly on double-decker sightseeing bus tours and if CGSC is "cutoff' from being able to 

sell such tickets. Plaintiff will be unable to provide any altemative double-decker sightseeing 

tours to hotel guests. Double-decker sightseeing tours are unique and the number one activity in 

New York City for tourists to do at such price point. Indeed, it is also the double-decker 

sightseeing bus tours, because of their high visibility throughout New York City that draws hotel 

guests and others to Plaintiff's Concierge Desks to purchase other services. If Plaintiff cannot 
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sell double-decker sightseeing tour tickets, hotels wiU no doubt take the position that Plaintiff is 

not properly servicing its guests and will then either seek to terminate its Concierge Desk 

agreements or refiise to renew such agreements upon their expiration, destroymg the good will 

and relationships that Pldntiff has built up for more than the past one hundred years. 

65. In furtherance of their efforts to control the Sightseeing Tour Bus Sales Market, 

the Bus Company Defendants initially sought to acquire a forty-nine percent interest in Plaintiff. 

Beginning in the fall of 2009 and on behalf of the Bus Company Defendants, Mark Marmustein 

("Marmustein"), the president of City Sights and now the Chief Executive Officer of Twin 

America, made a series of overtures to purchase such interest. Plaintiff declined such overtures. 

66. On or about February 19, 22, and 23, 2010, Plaintiffs representatives met with tiie 

Bus Company Defendants' representatives, and were, in effect, advised that if they did not sell 

Plaintiffs company to tiie Bus Company Defendants, tiie Bus Company Defendants would use 

their economic power to take over control of all tiie hotel Concierge Desks in New York City. 

The Bus Company Defendants indicated that they wanted to control the largest distribution 

channel for the sale of sightseeing tickets; to wit. Plaintiffs hotel Concierge Desks (even though 

tiiey admitted tiiat they do not know how to run hotel Concierge E>esks), m order to ensconce 

their position m the double-decker sightseeing tour market in order to prevent any new bus 

company from being able to come into the market. The Bus Company Defendants' 

representatives made the following admissions: 

• The Bus Company Defendants were concemed that a new player in the Sightseeing Tour 
Bus Sales Market would come in and they needed to "protect" themselves; 

• The Bus Company Defendants wanted to be "secure" by "locking up" Plaintiffs hotel 
Concierge Desks and tiiereby prevent any new competitor from entering the Sightseeing 
Tour Bus Sales Market; 
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• Marmustein (and thereby the Bus Company Defendants), is in the process of taking over 
each of the forty-three hotel Concierge Desks operated by Plaintiff in order to prevent 
another competitor from entering the Sightseeing Tour Bus Sales Market; 

• Marmustein (and thereby the Bus Company Defendants) had a direct and/or indirect 
interest in many hotels which have long-standing relationships and contracts Avith 
Plaintiff to operate hotels' Concierge Desks, and die Bus Company Defendants seek to 
control at least twenty of Plaintiffs Concierge Desks by the end of 2010; 

• Marmustein (and thereby the Bus Company Defendants) "does not want to be held 
hostage" by Plaintiff, their largest customer in the Sightseeuig Tour Bus Sales Market, 
for fear that they might decide to do business, exclusive or otherwise, with any new tour 
bus competitor that might decide to come into the Sightseeing Tour Bus Sales Market; 
and 

• Marmustein (and thereby the Bus Company Defendants) seeks to own Plaintiff or take its 
hotel Concierge Desks in order to control the Bus Company Defendants' major 
distribution channel for the sale of double-decker sightseeing tour bus tickets in the 
Sightseeing Tour Bus Sales Market. 

67. The Bus Company Defendants, through Marmustein, informed Plaintiff that 

because Plaintiff would not sell its company to the Bus Company Defendants, they were going to 

take over each and every hotel Concierge Desk in the New York City, including those operated 

by Plaintiff, and thereby put Plaintiff out of business. 

68. Upon information and belief, the Bus Company Defendants have been and 

continue to invest, either directly or indurectly, in Highgate and/or in the Hotels, as well as in 

other hotels in New York City, in order to use such investments as economic leverage to cause 

the long-standing relationships and contracts that Plaintiff had to operate hotel Concierge Desks 

to be wrongfully cancelled. 

69. Highgate's and the Hotels' newfound "arrangement" with the Bus Company 

Defendants, through their direct or indirect investment in Highgate and/or in the Hotels, is 

nothing short of an agreement and/or conspiracy to unlawfiilly restrmn competition and the fiee 

exercise of business activity in the Sightseeing Tour Bus Sales Market The improper tying 
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relationship between the Bus Company Defendants and Highgate violates the Donnelly Act as 

demonstrative of Defendants' unfair competition. 

70. Upon information and belief, in addition to causing Highgate and the Hotels to 

terminate Plaintiff's Concierge Desk contracts, the Bus Company Defendants are using their 

economic leverage from theur monopolization of double-decker sightseeing tours and other 
• 

tourist services, as weU as threats, to cause and are in the process of causing other hotels to 

wrongfully cancel their contracts with Plaintiff, thereby eliminating Plaintiffs Concierge Desks 

throughout New York City. 
I 

! 71. Upon information and belief, the Bus Company Defendants have entered into an 
I 

I 

I agreement and/or conspiracy with Highgate (which controls the Hotels) and the Hotels to cause 

the Hotels to cancel their contracts v^th Plaintiff, and through such efforts they have already 

caused Highgate and the Hotels to wrongfidly cancel eleven Concierge Desk agreements entered 

i into with Plaintiff. These Hotels have succumbed to the strong-armed, anti-competitive, and 
I 
I 

monopolistic tactics employed by the Bus Company Defendants and/or Highgate and have 

I sought to wrongfully cancel their contracts with Plaintiff, all by letters dated February 8,2010. 
I 

I 72. On March 11, 2010, Plaintiffs counsel notified Hi^gate and/or each of tiie 

i Hotels that Plaintiff disputed their purported terminations of the Concierge Desk agreements. 

73. Of particular interest, four ofthe hotels owned and/or managed by Highgate (On 

The Ave Hotel, Hampton Inn Times Square Nortii, Embassy Suites Hotel New York and Hilton 

Garden Inn Times Square) wrongfully cancelled their contracts with Plaintiff even though 
1 

termination, pursuant to the agreements, could only be "for cause", No cause, however, has been 

alleged, and none could be because Plaintiff has consistentiy. efficientiy. and successfully 
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operated their Concierge Desks to this very day. (Copies of the eleven teimination letters 

conceming the Hotels are annexed hereto as Exhibit "B".) 

74. Having caused the Hotels to cancel their Concierge Desk contracts witii Plaintiff, 

the Bus Company Defendants, tiirough an affiliate, have now entered into agreements with the 

Hotels to operate their Concierge Desks. 

75. In fiirtherance of their efforts to steal Plaintiffs business, the Bus Company 

Defendants have been attempting to hire away Plaintiffs employees, notwithstanding non

solicitation agreements and non-compete agreements of which, upon information and belief, the 

Bus Company Defendants were aware. 

76. It is readily apparent that the Bus Company Defendants, if allowed to continue 

tiieir predatory, restirictive, and anti-competitive conduct, will continue to irreparably harm 

Plaintiff by taking over the Concierge Desks at all of the hotels where Plaintiff has leases to 

operate same. 

77. In addition to illegally attempting to form a monopoly, the Bus Company 

Defendants' anti-competitive conduct has the direct, intended, and reasonably foreseeable effect 

of reducing the output of services provided to consumers, while increasmg the cost for same in 

the Sightseeing Tour Bus Sales Market, reducmg consumer welfare, and/or transferring wealth 

from consumers to the Bus Company Defendants in that: 

(i) actual and potential competition in the Sightseeing Tour Bus Sales Market has 
been, and will continue to be, limited, reduced, restrained, suppressed, and substantiaUy 
foreclosed; 

(ii) instead of free, open, and competitive markets for the sales of double-decker 
sightseeing tours in New York City, a monopoly has been estabUshed and maintained; 

(iii) other companies that seU double-decker sightseeing tours in New Yoik City will 
be effectively foreclosed form competing on the merits to the fullest extent possible in the 
Sightseeing Tour Bus Sales Market, and wiU be injured in their business and property; 
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(iv) vendors, distiributors, and other customers, as well as idtimate consumers, have 
paid, and vrill pay in the future, artificially inflated and supra-competitive prices for 
double-decker sightseeing tours m New York City; and 

(vi) vendors, distributors, and other customers, as well as ultimate consumers, have 
been, and wiU be, deprived of a free, open, competitive, and umestrained market for the 
sale of double-decker sightseeii^ tours in New York City. 

78. The Bus Company Defendants' conspiracy has and will economically impact and 

illegally restrain trade and competition in the Sightseeing Tour Bus Sales Market by, inter alia: 

I (i) increasing the barriers to entry into the Sightseeuig Tour Bus Sales Market by 
; putting potential entrants in competition with an entity that controls the major 
' distribution channel in the market; 
r 
I 
I 

I (ii) reducing commissions paid to Plaintiff for sellmg the Bus Company Defendants' 
i double-decker sightseeing tour tickets; 

(in) eliminating commissions paid to other vendors that seU the Bus Company 
Defendants' double-decker sightseeing tour tickets; 

(iv) fixing and raising prices for the Bus Company Defendants' customers, hotel 
guests. Concierge Desk users, consumers; . 

(v) seeking to take over eleven hotel Concierge Desks operated by Plaintiff vrith the 
stated and admitted intent to take over additional hotel Concierge Desks; 

(vi) decreasing the overall quality of service provided at hotel Concierge Desks; and 

(vii) restricting the availability of other services foimeriy provided by Plamtiff to hotel 
guests. Concierge Desk users, and consumers at such hotel Concierge Desks. 

79. Moreover, CGSC and consumers in the Sightseeing Tour Bus Sales Market have 

been injured by the resulting lack of competition that other companies that sell double-decker 

sightseeing tours in New York City would have provided and, as a result, CGSC has had its 

commissions drastically reduced and Concierge Desks eliminated and consumers have fewer 

choices for purchasing double-decker sightseeing tours and pay more for fewer services than 
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they would have paid had the Bus Company Defendants not engaged in theur anti-competitive 

behavior. 

AS AND FOR A FIRST CAUSE OF ACTION 

(For Permanent Injunctive Relief 
Against The Bus Company Defendants And The Hotel Defendants) 

80. Plaintiff repeats and realleges all the foregoing allegations as though they were set 

forth fully herem. 

81. As set forth above. Plaintiff has suffered irreparable harm and will continue to 

suffer irreparable harm, which cannot be compensated with money damages, if: (i) the Bus 

Company Defendants and related companies and incUviduals are permitted to monopolize, 

attempt to monopolize, and unlawfully restrain trade in the Sightseeing Tour Bus Sales Market; 

(ii) the Bus Company Defendants and tiie Hotel Defendants do not immediately stop their 

conspiratorial, predatory, monopolistic, restrictive, and anti-competitive conduct of using 

economic pressure and threats to cause hotels with which Plaintiff has concierge Desk Contracts 

agreements to terminate them, thereby destroying Plaintiffs business and the good vrill and 

relationships that Plaintiff has built up for more than the past one hundred years. 

82. In addition, if the Bus Company Defendants stop providing to Plaintiff its services 

and products, as they have threatened to do, then Plaintiff will be unable to operate its Concierge 

Desks at any of its hotels. Because the Bus Company Defendants hold the monopoly on double-

decker sightseeing bus tours. Plaintiff vrill be unable to provide any altemative double-decker 

tours from another company to hotel guests, its customers or Concierge Desk users. If Plaintiff 

cannot sell double-decker sightseeing tour tickets, hotels will no doubt take the position that 

Plaintiff is not properly servicing its guests and wiU then either terminate tiieir Concierge Desk 

agreements vrith Plaintiff or refuse to renew such agreements upon tiieir expiration, and enter 
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into an agreement with die Bus Company Defendants and/or an affiliate, vriiich can supply such 

tickets, destroying the good will and relationships tiiat Plaintiff has built up for more than the 

past one hundred years. 

83. The above allegations demonstrate that Plamtiff vrill prevail on the merits of its 

claims. 

84. Tlie balancing of tiie equities clearly weighs in favor of Plaintiff. 

85. Plaintiff has no adequate remedy at law. 

86. By reason of the foregoing. Plaintiff is entitled to permanent injunctive relief 

restraining and enjoining: (i) the Bus Company Defendants and related companies and 

individuals from monopolizmg, attempting to monopolize, and unlawfully restrain trade in the 

Sightseeing Tour Bus Sales Market; (ii) the Bus Company Defendants and related companies 

and individuals from interfering and preventing Plaintiff from selling the Bus Company 

Defendants' products and services and, in particular, double-decker sightseeing tour tickets and 

otherwise restraining them fixim not changing the current terms and conditions ofthe sale of such 

products and services; (iii) the Bus Company Defendants and related companies and individuals 

from interfering vrith hotel Concierge Desk agreements that Plaintiff has entered into vrith hotels; 

and (iv) the Bus Company Defendants and Highgate from interfering with and the Hotels from 

terminating Plaintiffs hotel Concierge Desk agreements in order to enter in an agreement with 

the Bus Company Defendants and/or related companies and/or individuals. 
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AS AND FOR A SECOND CAUSE OF ACTION 

(For Monopolization Of The Sightseeing 
Tour Bus Market Against The Bus Company Defendants) 

87. Plaintiff repeats and realleges all the foregoing allegations as though they were set 

forth fiilly herein. 

88. The relevant product market is the Sightseeuig Tour Bus Market as set forth in 

Paragraph 36 above. 

89. The relevant geographic market is New York City as set forth in Paragraph 38 

above. 

90. The Bus Company Defendants possess monopoly power in the Sightseeing Tour 

Bus Market. 

91. The Bus Company Defendants have vrillfully acquired, maintained, and exercised 

monopoly power in the Sightseeing Tour Bus Market. 

92. The Bus Company Defendants' anti-competitive conduct, as described above, is 

in violation ofthe Donnelly Act. The Bus Company Defendants have acted to acquire, maintain, 

and exercise its monopoly power and, inter alia: (i) entered mto a "joint venture" agreement 

with each other in or about March 2009; (ii) control 90% ofthe Sightseeing Tour Bus Market, if 

not more; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting 

potential entrants in competition with an entity with control of 90% of the market, if not more; 

(iv) fixed and raised the double-decker sightseeing tour prices for theur customers by an average 

of Five Dollars per tour; (v) threatened immediately to prevent Plaintiff from being able to sell 

the Bus Company Defendants' tickets and services if Plaintiff infoimed any govemmental entity 

about their anti-competitive and predatory conduct or in any way interfered with their plans to 

take control ofthe their major distribution channel of product; (vi) reduced the number of buses 
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and/or the frequency of tours; (vii) decreased the overall quality of the .Bus Company Defendants 

* double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and 

City Sights' customers on the Bus Company Defendants' sightseeing double-decker tours; (ix) 

reduced the commissions the Bus Company Defendants paid outside vendors, such as Plaintiff, 

for seUing their double-decker sightseeing tours; (x) eliminated the commissions die Bus 

Company Defendants paid other outside vendors for selling tiieir double-decker sightseeuig 

tours; (xi) reduced the time frame for outside vendors, such as Plaintiff, to pay the Bus Company 

Defendants for their sightseeing tickets; (xii) limited, reduced, restrained, suppressed, and 

substantiaUy foreclosed actual and potential competition in the Sightseeing Tour Bus Market; 

(xiii) caused vendors, distributors, and other customers, as well as ultimate consumers to pay 

artificially inflated and supra-competitive prices for double-decker sightseeing tours in New 

York City; and (xiv) deprived vendors, distributors, and other customers, as well as ultimate 

consumers of a free, open, competitive, and unrestrained market for double-decker sightseeing 

tours in New York City. 

93. The Bus Company Defendants have excluded competitors from the Sightseeuig 

Tour Bus Maiket. 

94. There are no justifications for the Bus Company Defendants' conduct 

95. The Bus Company Defendants have not acquired their monopoly power through 

superior product, business acumen, or historical accident. 

96. The Bus Company Defendants are able to charge supra-competitive prices for 

double-decker sightseeing tours in New York City as a result of their anti-competitive actions. 
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j 97. The Bus Company Defendants' prices for double-decker sightseeing tours in New 

York City are higher than tiiose that would be charged had the Bus Company Defendants not 

engaged in their anti-competitive behavior. 
i 

; 98. Denying access to the Sightseeing Tour Bus Market has reduced choice for 

double-decker sightseeing tours in New York City. 

99. The Bus Company Defendants acted with specific intent to monopoUze the 

Sightseeing Tour Bus Market. 
I 
I 

100. The wrongfid conduct described above impacted competition. 

101. Consumers are being and will be injiu-ed by the Bus Company Defendants' 

I monopolization of the Sightseeing Tour Bus Market, which will enable the Bus Company 
I 

Defendants to charge even higher artificially inflated supra-competitive prices. 

102. Plaintiffs and consumers' injuries are the types of injuries the Donnelly Act was 

designed to prevent, and flow from that which make the Bus Company Defendants' IBS' conduct 

unlawfid. 

103. As a direct result of the Bus Company Defendants' anti-competitive conduct. 

Plaintiff has been injured and wiU continue to be injured in its business by, inter alia, increased 
I 

costs to operate its business, its inability to compete effectively, and by the destmction of its 

business. 

104. The Bus Company Defendants' conduct has proximately caused damages to 

Plaintiff in an amount to be detennined at trial. 
AS AND FOR A THIRD CAUSE OF ACTION 

I 

(For Attempted Monopolization Of The Sightseeing 
Tour Bus Market Against The Bus Company Defendants) 
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1 OS. Plaintiff repeats and realleges all tiie foregoing allegations as though they were set 

forth fiilly hwein. 

106. The relevant product market is the Sightseeing Tour Bus Market as set forth in 

Paragraph 36 above. 

107. The relevant geographic market is New York City as set forth in Paragraph 38 

above. 

108. The Bus Company Defendants' anti-competitive conduct, as described above, in 

violation of the Donnelly Act, is a willfiil attempt to acquire and exert monopoly power. The 

Bus Company Defendants have excluded all competitors from lawfully competing in the 

Sightseeing Tour Bus Market by and, inter alia: (i) entered into a "joint venture" agreement with 

each other in or about March 2009; (ii) control 90% ofthe Sightseeing Tour Bus Market, if not 

more; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by putting 

potential entrants in competition with an entity vrith contirol of 90% of the market, if not more; 

(iv) fixed and raised the double-decker sightseeing tour prices for their customers by an average 

of Five Dollars per tour; (v) threatened unmediately to prevent Plaintiff from being able to seU 

the Bus Company Defendants' tickets and services if Plaintiff informed any governmental entity 

about their anti-competitive and predatory conduct or in any way interfered vrith their plans to 

take control ofthe their major distribution channel of product; (vi) reduced the number of buses 

and/or the firequency of tours; (vii) decreased the overall quality ofthe Bus Company Defendants 

' double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and 

City Sights' customers on the Bus Company Defendants' sightseeing double-decker tours; (ix) 

reduced the commissions the Bus Company Defendants paid outside vendors, such as Plamtiff, 

for selling their double-decker sightseeing tours; (x) eliminated the commissions the Bus 
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Company Defendants paid other outside booking vendors for seUing their double-decker 

sightseeing tours; (xi) reduced the time frame for outside vendors, such as Plaintiff, to pay the 

Bus Company Defendants for tiieir sightseeing tickets; (xii) limited, reduced, restrained, 

suppressed, and substantially foreclosed actual and potential competition in the Sightseeing Tour 

Bus Market; (xiii) caused vendors, distributors, and other customers, as well as ultimate 

consumers to pay artificially inflated and supra-competitive prices for double-decker sightseeing 

tours in New York City; and (xiv) deprived vendors, distributors, and other customers, as well as 

idtimate consumers of a firee, open, competitive, and unrestrained market for double-decker 

sightseeing tours in New York City. 

109. The Bus Company Defendants have excluded competitors firom the Sightseeing 

Tour Bus Market. 

110. There are no justifications for the Bus Company Defendants' conduct 

111. The Bus Company Defendants have not acquired theh monopoly power through 

superior product, business acumen, or historical accident. 

112. The Bus Company Defendants are able to charge supra-competitive prices for 

double-decker sightseeing tours in New York City as a result ofits anti-competitive actions. 

113. The Bus Company Defendants' prices for double-decker sightseeing tours in New 

York City are higher than those that would be charged had they not engaged in their anti

competitive behavior. 

114. Denying access to the Sightseeuig Tour Bus Market has reduced choice for 

double-decker sightseeing tours in New York City. 

115. The Bus Company Defendants acted with specific intent to monopolize the 

Sightseeing Tour Bus Market. 
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116. The Bus Company Defendants currentiy control 90%, if not more, of the 

Sightseeing Tour Bus Market 

117. Through the above described conduct, the Bus Company Defendants created a 

dangerous possibility of achieving a monopoly in violation ofthe Donnelly Act 

118. The Bus Company Defendants' wrongful conduct has impacted competition. 

119. Consumers are being and will be injured by the Bus Company Defendants' 

monopolization of the Sightseeing Tour Bus Market, which will enable them to charge even 

higher artificially inflated supra-competitive prices. 

120. Plaintiffs and consumers' injuries are the types of injuries the Donnelly Act was 

designed to prevent, and flow firom tiiat which make the Bus Company Defendants" conduct 

unlawful. 

121. As set forth above, as a direct result of the Bus Company Defendants' anti

competitive conduct. Plaintiff has been injured and will continue to be injured in its business by, 

inter alia, increased costs to operate its business, its inability to compete effectively, and by the 

destruction ofits business. 

122. The Bus Company Defendants' conduct has proxunately caused damages to 

Plaintiff in an amount to be determined at trial. 

AS AND FOR A FOURTH CAUSE OF ACTION 

(For Attempted Monopolization Of The Sightseeing 
Tour Bus Sales Market Against The Bus Company Defendants) 

123. Plaintiff repeats and realleges all the foregoing allegations as though they were set 

forth fully herein. 

124. The relevant product market is the Sightseeing Tour Bus Sales Market as set forth 

in Paragraph 36 above. 
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125. The relevant geographic market is New York City as set forth in Paragraph 38 

above. 

126. The Bus Company Defendants' anti-competitive conduct, as described above, in 

violation of the DonneUy Act, is a willfiil attempt to acquire and exert monopoly power. The 

Bus Company Defendants are excluding all competitors from lawfidly competing in the 

Sightseeing Tour Bus Sales Market and, inter alia: (i) entered into a "joint venture" agreement 

with each other in or about March 2009; (ii) entered into a conspiracy with each other, after IBS 

and City Sights formed Twin America, to monopolize and illegaUy restrain trade in the 

Sightseeing Tour Bus Sales Market by putting Plaintiff out of business; (iii) unilaterally reduced 

Plaintiffs commission on its sales of the Bus Company Defendants' sightseeuig double-decker 

tour bus tickets by twenty-five percent; (iv) revoked their agreement with Plaintiff conceming 

the amount of time ( more than thirty days) that Plaintiff would have to pay the Bus Company 

Defendants for the cost of their sightseeing double-decker tour bus tickets after Plaintiffs sale of 

the tickets to hotel guests. Concierge Desk users, consumers, and Plaintiffs customers; (v) 

threatened Plaintiff that if it did not pay the Bus Company Defendants for their sightseeing 

double-decker tour bus tickets within five days of Plaintiffs receipt of same, fhe Bus Company 

Defendants would no longer allow Plaintiff to sell their tickets; (vi) increased the barriers to 

entty into the Sightseeing Tour Bus Sales Market by putting potential entrants in competition 

vrith an entity vrith control of the major distribution channel of the market; (vii) eliminated the 

commissions they paid outside booking vendors, such as Plaintiff, for seUing the Bus Company' 

sightseeing double-decker tours; (viii) taking over eleven Concierge Desks operated by Plaintiff; 

(ix) threatened immediately to prevent Plaintiff from being able to sell the Bus Company 

Defendants' tickets and services if Plaintiff informed any governmental entity about their anti-
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competitive and predatory conduct or in any way interfered with their plans to take control ofthe 

tiieir major distribution channel of product; (x) eliminated the commissions the Bus Company 

Defendants paid other outside booking vendors for selling their double-decker sightseeing tours; 

(xi) conspired to fix and/or raise prices for the Bus Company Defendants' customers, hotel 

guests. Concierge Desk users, consumers, and Plaintiffs customers at eleven Concierge Desks 

operated by Plsdntiff; (xii) conspired to decrease the overall quality of service provided at eleven 

hotel Concierge Desks operated by Plaintiff; (xiii) conspired to restrict other services formerly 

provided to hotel guests. Concierge Desk users, consumers, and Plaintiffs customers at eleven 

Concierge Desks operated by Plaintiff; (xiv) limited, reduced, restrained, suppressed, and 

substantially foreclosed actual and potoitial competition in the Sightseeing Tour Bus Sales 

Market; (xv) caused vendors, distributors, and other customers, as weU as ultimate consumers to 

pay artificially inflated and supra-competitive prices for double-decker sightseeuig tours in New 

York City; and (xvi) deprived vendors, distributors, and other customers, as well- as ultimate 

consumers of a fi^e, open, competitive, and unrestrained market for the sale of double-decker 

sightseeing tours in New York City. 

127. The Bus Company Defendant's conspiracy has excluded competitors from the 

Sightseeing Tour Bus Sales Market. 

128. There are no justifications for the Bus Company Defendants' conspiratorial 

conduct. 

129. The Bus Company Defendants have not acquired their monopoly power through 

superior product, business acumen, or historical accident. 

36 



130. The Bus Company Defendants are able to sell supra-competitive tickets for 

double-decker sightseeing tours in New York City as a resuU of their anti-competitive 

conspiratorial actions. 

131. The Bus Company Defendants' prices for tickets of double-decker sightseeing 

tours m New York City are higher than those that would be charged had the Bus Company 

Defendants not engaged in their anti-competitive conspiratorial behavior. 

132. Denying access to the Sightseeing Tour Bus Sales Maiket has reduced choice for 

double-decker sightseeing tours in New York City. 

133. The Bus Company Defendants, though their conspiracy, acted with specific intent 

to monopolize the Sightseeing Tour Bus Sales Market. 

134. Upon infomiation and belief, the Bus Company Defendants currently control a 

sizeable percentage of tiie Sightseeing Tour Bus Sales Market, and this percentage is increasing 

with each day that passes. 

135. Through the conspiracy described above, tiie Bus Company Defendants created a 

dangerous possibility of achieving a monopoly in violation ofthe DonneUy Act 

136. The conspiracy described above impacted competition. 

137. Consumers are being and will be injured by the Bus Company Defendants' 

conspiracy to monopolize the Sightseeing Tour Bus Sales Market, which will enable the Bus 

Company Defendants to sell even higher artificially inflated supra-competitive tickets. 

138. Pldntiffs and consumers' injuries are the types of injuries the Donnelly Act was 

designed to prevent, and flow from that which make the Bus Company Defendants' conspiracy 

unlawfid. 
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139. As set forth above, as a direct result of the Bus Company Defendants' anti

competitive and unlawful conspiracy. Plaintiff has been injured and will continue to be mjured in 

its business by, inter alia, increased costs to operate its business, its inability to compete 

effectively, and by the destiiiction ofits business. 

140. The Bus Company Defendants' conduct has proximately caused damages to 

Plaintiff in an amount to be determined at trial. 

AS AND FOR A FIFTH CAUSE OF ACTION 

(For Unlawful Restraint Of Trade Of The Sightseeing 
Tour Bus Market Against The Bus Company Defendants) 

141. Plaintiff repeats and realleges all ofthe foregoing allegations as though they were 

set forth fully herein. 

142. The relevant product market is the Sightseeing Tour Bus Market as set forth in 

Paragraph 36 above. 

143. The relevant geographic market is New York City as set forth in Paragraph 38 

above. 

144. IBS and City Sights entered into an agreement vrith each other in or about March 

2009 to unlawfidly restrain trade and eliminate competition in violation ofthe Donnelly Act. 

145. IBS and City Sights entered into this agreement with each other to increase the 

Bus Company Defendants' market power in the Sightseeing Tour Bus Market. The Bus 

Company Defendants' conduct has unreasonably restrained trade and has had the impact of 

allowing the Bus Company Defendants to raise prices and exclude competitors, thus harming 

consumers who purchase double-decker sightseeing tour bus tickets in New York City. 

146. The Bus Company Defendants' anti-competitive conduct is described above. The 

Bus Company Defendants, inter alia: (i) entered into a "joint venture" agreement vrith each 

38 



other m or about March 2009; (ii) controUed 90% of the Sightseeing Tour Bus Market, if not 

mor; (iii) increased the barriers to entry into the Sightseeing Tour Bus Market by puttmg 

potential entrants in competition vrith an entity witii contirol of 90% ofthe market, if not more; 

(iv) fixed and raised die double-decker sightseeing tour prices for their customers by an average 

of Five Dollars per tour; (v) immediately threatened to prevent Plaintiff from being able to sell 

the Bus Company Defendants' tickets and services if Plaintiff informed any govemmental entity 

about their anti-competitive and predatory conduct or in any way interfered with their plans to 

take control ofthe tiieir major disti-ibution chaimel of product; (vi) reduced the number of buses 

and/or the frequency of tours; (vii) decreased the overall quality ofthe Bus Company Defendants 

' double-decker sightseeing tours; (viii) restricted other services formerly provided to IBS' and 

City Sights' customers on the Bus Company Defendants' sightseeing double-decker tours; (ix) 

reduced the commissions the Bus Company Defendants paid outside booking vendors, such as 

Plaintiff, for seUing their double-decker sightseeing tours; (x) eliminated the commissions the 

Bus Company Defendants paid other outside booking vendors for selling their double-decker 

sightseeing tours; (xi) reducing die time frame for outside vendors, such as Plaintiff, to pay the 

Bus Company Defendants for their sightseeing tickets; (xii) limited, reduced, restrained, 

suppressed, and substantially foreclosed actual and potential competition m the Sightseeing Tour 

Bus Market; (xiii) caused vendors, distributors, and other customers, as well as ultimate 

consumers to pay artificially inflated and supra-competitive prices for double-decker sightseeing 

tours in New York City; and (xiv) deprived vendors, distributors, and other customers, as well as 

ultimate consumers of a free, open, competitive, and unrestrained market for double-decker 

sightseeing tours in New York City. 
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147. The Bus Company Defendants are able to charge supra-competitive prices for 

double-decker sightseeing tours in New York City as a result of their anti-competitive actions. 

148. The Bus Company Defendants' prices for double-decker sightseeing tours in New 

Yodc City are higher than those that would be charged had the Bus Company Defendants not 

engaged in their anti-competitive behavior. 

149. Denying access to the Sightseeing Tour Bus Market has reduced choice for 

double-decker sightseeing tours in New York City. 

150. The Bus Company Defendants' restraints on Plaintiff and other competitors serve 

no purpose than to increase costs of operation and to impede their ability to compete effectively. 

151. The Bus Company Defendants' restraints serve no legitimate business reason and 

have no pro-competitive benefits. 

152. The agreement by and between the Bus Company Defendants has had tiie effect 

-of suppressing and eliminating competition in the Sightseeing Tour Bus Market, and these 

effects are not de minimus or minute, but substantial and significant. 

153. As set forth above, the agreement by and between the Bus Company Defendants 

to inhibit, reduce, and eUminate competition has affected and continues to affect the Sightseeing 

Tour Bus Market. 

154. Consumers are being and will be injured by the Bus Company Defendants' iUegal 

restraint ofthe Sightseeing Tour Bus Market, which vrill enable the Bus Company Defendants to 

charge even higher artificially inflated supra-competitive prices. 

155. Plaintiffs and consumers' injuries are the types of injuries the Donnelly Act was 

designed to prevent, and flow from that which make the Bus Company Defendants' conduct 

unlawful. 
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156. As set forth above, as a direct result ofthe Bus Company Defendants' anti

competitive conduct, Plaintiff has been injured and will continue to be injured in its business by, 

inter alia, increased costs to operate its business, its inability to compete effectively, and by the 

destruction ofits business. 

157. The Bus Company Defendants' conduct has proximately caused damages to 

Plaintiff in an amount to be detennined at trial. 

AS AND FOR A SECTH CAUSE OF ACTION 

(For Conspiracy In The Unlawful Restraint Of Trade Of The 
Sightseeing Tour Bus Sales Market Against The Bus Company Defendants) 

158. Plaintiff repeats and realleges all the foregomg allegations as though they were set 

forth fiiUy herein. 

159. The relevant product market is the Sightseeing Tour Bus Sales Market as set forth 

in Paragraph 36 above. 

160. The relevant geographic nuirket is New York City as set forth in Paragraph 38 

above. 

161. The Bus Company Defendants entered into a conspiracy vrith each other to 

unlawfidly restrain trade and eliminate competition in violation ofthe DonneUy Act. 

162. The Bus Company Defendants entered into this conspiracy with each other to 

increase the Bus Company Defendants' market power in the Sightseeing Tour Bus Sales Market 

The Bus Company Defendants' conduct has unreasonably restrained trade and has had tiie 

impact of allowing the Bus Company Defendants to control their ticket sales and exclude 

competitors, thus harming Plaintiff, other competitors, and consumers who purchase double-

decker sightseeing tour bus tickets in New York City. 
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163. The Bus Company Defendants' anti-competitive conspiratorial conduct is 

described above. The Bus Company Defendants, inter alia: (i) entered into a "joint venture" 

agreement with each other in or about March 2009; (ii) entered mto a conspiracy vrith each other, 

after IBS and City Sights formed Twin America, to monopolize and illegally restrain trade in the 

Sightseeing Tour Bus Sales Market by putting Plaintiff out of business; (iii) unilaterally reduced 

Plaintiffs commission on its sales of the Bus Company Defendants' sightseeing double-decker 

tour bus tickets by twenty-five percent; (iv) revoked their agreement with Plaintiff conceming 

the amount of time (more than thirty days) tiiat Plaintiff would have to pay the Bus Company 

Defendants for die cost of their sightseeing double-decker tour bus tickets after Plaintiffs sale of 

the tickets to hotel guests, Concierge Desk users, consumers, and Plaintiffs customers; (v) 

threatened Plamtiff that if it did not pay the Bus Company Defendants for their sightseeing 

double-decker tour bus tickets within five days of Plaintiffs receipt of same, the Bus Company 

' Defendants would no longer allow Plaintiff to sell their tickets; (vi) increased the barriers to 

entry into the Sightseeing Tour Bus Sales Market by putting potential entrants in competition 

vritii an entity with conbrol of tiie major distribution channel of the market; (vii) eUminated the 

commissions they paid outside booking vendors, such as Plaintiff, for seUing the Bus Company' 

sightseeing double-decker tours; (viii) conspired to take over eleven Concierge Desks operated 

by Plaintiff; (ix) immediately threatened to prevent Plaintiff firom being able to sell the Bus 

Company Defendants' tickets and services if Plamtiff informed any govemmental entity about 

their anti-competitive and predatory conduct or in any way interfered with their plans to take 

control of the their major distribution chaimel of product; (x) eliminated the commissions the 

Bus Company £)efendants paid other outside vendors for selling their double-decker sightseeing 

tours; (xi) conspired to fix and/or raise prices for the Bus Company Defendants' customers, hotel 
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guests. Concierge Desk users, consumers, and Plaintiffs customers at eleven Concierge Desks 

operated by Plaintiff; (xii) conspired to decrease the overall quality of service provided at eleven 

hotel Concierge Desks operated by Plaintiff; (xiii) conspired to restrict other services formerly 

provided to hotel guests. Concierge Desk users, consumers, and Plaintiffs customers at eleven 

Concierge Desks operated by Plaintiff; (xiv) limited, reduced, restrdned, suppressed, and 

substantiaUy foreclosed actual and potential competition in the Sightseeing Tour Bus Sales 

Market; (xv) caused vendors, distributors, and other customers, as weU as ultimate consumers to 

pay artificiaUy inflated and supra-competitive prices for double-decker sightseeing tours in New 

York City; and (xvi) deprived vendors, distributors, and other customers, as well as ultimate 

consumers of a free, open, competitive, and unrestrained market for the sale of double-decker 

sightseeing tours in New York City. 

164. The Bus Company Defendants are able to charge supra-competitive prices for 

double-decker sightseeing tours in New York City as a result of their anti-competitive 

conspiracy. 

165. The Bus Company Defendants' prices for double-decker sightseeing tours in New 

York City are higher tiian those that would be charged had IBS and City Sights not engaged in 

their anti-competitive conspiracy. 

166. Denying access to the Sightseeing Tour Bus Sales Market has reduced choice for 

other vendors of double-decker sightseeing tours in New York City. 

167. The Bus Company Defendants' restraints, through tiieir conspiracy, on Plamtiff 

and other competitors serve no purpose than to increase costs of operation and to impede their 

ability to compete effectively. 

43 



168. The Bus Company Defendants' restramts serve no legitimate business reason and 

have no pro-competitive benefits. 

169. The conspiracy by and between the Bus Company Defendants has had the effect 

of suppressing and eliminating competition in the Sightseeing Tour Bus Sales Market, and tiiese 

effeĉ ts are not de minimus or minute but substantial and significant. 

170. The consphacy by and between the Bus Company Defendants to inhibit, reduce, 

and eliminate competition has affected and continues to affect the Sightseeing Tour Bus Sales 

Market, as described above. 

171. Consumers are being and will be injured by the Bus Company Defendants' iUegal 

restraint of the Sightseeing Tour Bus Sales Market, which vrill enable the Bus Company 

Defendants to further ensconce their position in the double-decker sightseeing tour market by 

concomitantly controUing the largest distribution channel for the sale of sightseeing tickets; to 

wiY, Plaintiff's hotel Concierge Desks. 

172. Plaintiffs and consumers' injuries are the types of injuries the Donnelly Act was 

designed to prevent, and flow from that which make the Bus Company Defendants' conduct 

unlawful. 

173. As set forth above, as a direct result of the Bus Company Defendants' anti

competitive conspiracy. Plaintiff has been injured and vrill continue to be injured in its business 

by, inter alia, increased costs to operate its business, its inability to compete effectively, and by 

the destruction ofits business. 

174. The Bus Company Defendants' conspiracy has proxunately caused damages to 

Plaintiff in an amount to be determined at tiial. 
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AS AND FOR A SEVENTH CAUSE OF ACTION 

(For Common Law Unfair Competition 
Against The Bus Company Defendants And The Hotel Defendants) 

j 175. Plaintiff repeats and realleges all of the foregoing allegations as though tiiey were 

set forth fully herein. 

176, The relevant product markets arc the Sightseeing Tour Bus Market and the 

Sightseeing Tour Bus Sales Market as set forth in Paragraph 36 above. 

! 177. The relevant geographic market is New York City as set forth in Paragraph 38 
' i 

above. 

I 178. The Bus Company Defendants entered into an agreement with each other in 
March 2009 and entered into a conspiracy with each other to unlawfiilly restrain trade, to restrain 

competition and the free exercise of a business activity, and to and engage in unfair and anti

competitive conduct. 

179. The Bus Company Defendants entered into this agreement and conspiracy to 

restrain competition and the free exercise of business activity as well as to increase the Bus 

Company Defendants' market power in the Sightseeing Tour Bus Market and the Sightseeing 

Tour Bus Sales Market. 

180. Upon information and belief, the Bus Company Defendants thereafter entered into 

an agreement and/or conspiracy with Hotel Defendants to unlavriuUy restrain tirade, to restrain 

competition and the free exercise of a business activity, and to and engage in unfair and anti

competitive conduct, in violation ofthe DonneUy Act. 

181. The Bus Company Defendants and tiie Hotel Defendants entered into tiiis 

agreement and/or conspiracy to restrain competition and the free exercise of business activity as 
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well as to increase the Bus Company Defendants' market power in the Sightseeing Tour Bus 

Sales Market. 

182. The conduct of the Bus Company Defendants and the Hotel Defendants has 

j unreasonably restrained competition and die free exercise of business activity and has had the 
i 

impact of allowing the Bus Company Defendants to raise prices and exclude competitors, thus 

harming: (i) Plaintiff, who sells double-decker sightseeing tour bus tickets in the Sightseeing 

Tour Bus Sales Market; and (ii) consumers, who purchase double-decker sightseeing tour bus 

! tickets in the Sightseeing Tour Bus Market. 
I 

183. The Bus Company Defendants' and the Hotel Defendants' unlawful restraint of 

competition and the free exercise of business activities in the Sightseeing Tour Bus Market 

and/or the Sightseeing Tour Bus Sales Market are described above. Among other things: (i) tiie 

Bus Company Defendants entered into a "joint venture" agreement with each other in or about 

March 2009; (ii) the Bus Company Defendants entered mto a conspiracy with each other, after 

IBS and City Sights formed Twin America, to illegaUy restrain competition and die firee exercise 
i i 

of business activities in the Sightseeing Tour Bus Market and the Sightseeing Tour Bus Sales 

Market by, inter alia, putting Plaintiff out of business; (iii) the Bus Company Defendants and die 

Hotel Defendants thereafter entered into an agreement and/or conspiracy with each other to 

illegaUy restrain competition and the fi%e exercise of business activities in the Sightseeing Tour 

Bus Sales Market by, inter alia, putting Plaintiff out of business; (iv) the Bus Company 

Defendants unilaterally reduced Plaintiffs commission on its sales of their sightseeing double-

decker tour bus tickets by twenty-five percent; (iv) the Bus Company Defendants revoked their 

agreement with Plaintiff concerning the amount of time (more than thirty days) that Plaintiff 

would have to pay them for the cost of their sightseeing double-decker tour bus tickets after 
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Plaintiffs sale of the tickets to hotel guests, Concierge Desk users, consumers, and Plaintiffs 

customers; (v) die Bus Company Defendants and Highgate wrongfully caused die Hotels to 

wrongfully cancel their written agreements vrith Plaintiff to permit Plaintiff to operate the 

Concierge Desks at the hotels owned by the Hotels; (vi) die Bus Company Defendants threatened 

Plaintiff that if it did not pay them for their sightseeuig double-decker tour bus tickets vrithin five 

days of Plaintiffs receipt of same, they would no longer allow Plamtiff to sell their tickets; (vii) 

the Bus Company Defendants and the Hotel Defendants increased the barriers to entry into the 

Sightseeing Tour Bus Sales Market by putting potential entrants in competition with an entity 

with control ofthe major distribution channel ofthe market; (viii) the Bus Company Defendants 

increased the barriers to entry into the Sightseeing Tour Bus Market by putting potential entrants 

in competition vridi an entity with control of 90% of the market, if not more; (ix) the Bus 

Company Defendants eliminated the commissions they paid outside booking vendors, such as 

Plaintiff, for selling their sightseeing double-decker tours; (x) the Bus Company Defendants have' 

taken over eleven Concierge Desks operated by Plaintiff; (xi) the Bus Company Defendants 

threatened immediately to prevent Plaintiff from being able to sell their tickets and services if 

Plaintiff informed any govemmental entity about their anti-competitive and predatory conduct or 

in any way interfered with their plans to take channel of the their major distribution channel of 

product; (xii) the Bus Company Defendants eliminated the commissions they paid other outside 

booking vendors for selling their double-decker sightseeing tours; (xiii) the Bus Company 

Defendants has conspired to fix and/or raise prices for their customers, hotel guests. Concierge 

Desk users, consumers, and Plaintiffs customers at eleven Concierge Desks operated by 

Plaintiff; (xiv) the Bus Company Defendants fixed and/or raised the double-decker sightseeing 

tour prices for tiieir customers by an average of Five Dollars per tour; (xv) the Bus Company 
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Defendants reduced the number of buses and/or frequency of tours; (xvi) the Bus Company 

Defendants decreased the overall quality of their double-decker sightseeing tours; (xvii) the Bus 

Company Defendants restricted otiier services formerly provided to their customers on their 

double-decker sightseeing tours; (xviii) the Bus Company Defendants have conspired to decrease 

die overall quality of service provided at eleven hotel Concierge Desks operated by Plaintiff; 

(xix) the Bus Company Defendants have conspired to restrict other services formerly provided to 

hotel guests. Concierge Desk users, consumers, and Plaintiffs customers at eleven Concierge 

Desks operated by Pl^ntiff; (xx) the Bus Company Defendants and the Hotel Defendants 

limited, reduced, restrained, suppressed, and substantially foreclosed actual and potential 

competition in the Sightseeing Tour Bus Sales Market and/or the Sightseeing Tour Bus Sales 

Market; (xxi) the Bus Company Defendants and die Hotel Defendants caused vendors, 

distributors, and other customers, as well as ultimate consumers to pay artificially inflated and 

supra-competitive prices for double-decker sightseeing tours in New York City; and (xxii) the 

Bus Company Defendants and the Hotel Defendants deprived vendors, distributors, and other 

customers, as well as ultimate consumers of a free, open, competitive, and unrestrained market 

for the purchase and sale of double-decker sightseeing tours in New York City 

184. In addition, the Bus Company Defendants engaged in unfair competition to steal 

Plaintiffs business by improperly seeking to hire way former employees of CGSC, 

notwithstanding non-solicitation agreements and non-compete agreements of which the Bus 

Company Defendants were aware. 

185. The Bus Company Defendants are able to charge supra-competitive prices and 

exclude competition for double-decker sightseeing tours in New York City as a result of their 
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restiraint of competition and the fi'ee exercise of busmess activities as well as their unfair and 

anti-competitive conduct and/or conspiracy. 

186. The Bus Company Defendants' prices for double-decker sightseeing tours in New 

York City are higher tiian those that would be charged had the Bus Company Defendants and die 

Hotel Defendants not engaged in their anti-competitive conduct, agreements and/or conspiracy. 

187. The Bus Company Defendants' and tiie Hotel Defendants' denial of access to the 

Sightseeing Tour Bus Market and/or the Sightseeing Tour Bus Sales Market has reduced choice 

for purchasers. Plaintiff, and other vendors of double-decker sightseeing tours in New York City. 

188. The Bus Company Defendants' and the Hotel Defendants' restiraint of 

competition and the free exercise of business activities as well as theu unfair and anti

competitive conduct, through their agreements and/or conspiracies, on Plaintiff and other 

competitors serve no purpose than to increase costs of operation and to impede their ability to 

compete effectively. 

189. The Bus Company Defendants' and the Hotel Defendants' resUraint of 

competition and the free exercise of business activities as well as their un&ir and anti

competitive conduct and/or conspiracy serve no legitimate business reason and have no pro-

competitive benefits. 

190. The agreements and/or conspiracies between and/or among the Bus Company 

Defendants and the Hotel Defendants has had the effect of suppressing and eliminating 

competition in the Sightseeing Tour Bus Market and/or Sightseeing Tour Bus Sales Market, and 

these effects are not de minimus or minute but substantial and significant 

191. The agreements and/or conspiracies between and/or among the Bus Company 

Defendants and the Hotel Defendants to inhibit, reduce, and eliminate competition has affected 
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and continues to affect the Sightseeing Tour Bus Market and/or the Sightseeing Tour Bus Sales 

Market, as described above. 

192. Consumers are being and will be injured by the Bus Company Defendants' and 

the Hotel Defendants' illegal restraint of competition and the fiee exercise of business activities 

as well as their unfair and anti-competitive conduct in the Sightseeing Tom- Bus Maiket and/or 

the Sightseeing Tour Bus Sales Market, which wiU enable the Bus Company Defendants to 

further ensconce their position in these markets by concomitantiy controlling the largest 

distribution channel for the sale of sightseeing tickets; to wit, Plaintiffs hotel Concierge Desks. 

193. As set forth above, as a direct result of the Bus Company Defendants' and die 

Hotel Defendants' unfair and anti-competitive agreements and/or conspiracies. Plaintiff has been 

injured and will continue to be injured in its business by, inter alia, increased costs to operate its 

business, its inability to compete effectively, and by the destruction ofits business. 

194. The Bus Company Defendants' and the Hotel E)efendants' sgreements and/or 

conspiracies have proximately caused damages to Plaintiff in an amount to be determined at trial. 

AS AND FOR A EIGHTH CAUSE OF ACTION 

(For Tortious Interference Against the Bus Company Defendants) 

195. Plaintiff r^ieats and realleges aU of the foregoing allegations as though they were 

set forth fully herein. 

196. Plaintiff has and had a contractual relationship with the Hotels wherein Plaintiff 

leases Concierge Desks in the eleven Hotels in order to, inter alia, sell tickets to the Bus 

Company Defendants' double-decker sightseeing bus tours. 

197. Upon infonnation and belief, the Bus Company Defendants have entered into an 

agreement and/or conspiracy between and/or among each other, knowing of the Hotel's 
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agreements with Plaintiff, to cause the Hotels to tenninate such agreements in breach of the 

terms therein. 

198. Upon information and belief, the Bus Company Defendants' efforts have already 

caused the Hotels to intentionally and wrongfiilly terminate theur Concierge Desk agreements 

entered into with Plaintiff. These hotels have succumbed to the strong-armed, anti-competitive, 

and monopolistic tactics employed by the Bus Company Defendants, either independentiy or 

through Highgate, and have sought to wrongfully intentionally terminate their contracts vritii 

Plaintiff, all by letters dated February 8,2010. 

199. Of particular interest, four of the hotels owned and/or managed by Highgate (On 

The Ave Hotel, Hampton Inn Times Square North, Embassy Suites Hotel New York and Hilton 

Garden Inn Times Square) wrongfiilly cancelled their contracts with Plaintiff even though 

termination could only be "for cause". No cause, however, has been alleged, and none could be 

because Plaintiff has consistentiy, efficiently; and successfully operated their Concierge Desks to 

this very day. (See Ex. B) 

200. Moreover, the Hotels have re-leased their Concierge Desks to the Bus Company 

Defendants and/or their affiliates. 

201. The conduct ofthe Bus Company Defendants constituted a wrongfiil interference 

vrith Plaintiffs actual contractual and business relationships with the Hotels through the use of 

wrongfiil and unfair means. 

202. By reason of the foregoing, Plaintiff has been damaged in an amount to be 

determined at trial. 

203. In addition, because tiie Bus Company Defendant's conduct were undertaken 

vrillfiiUy and with a high degree of moral culpabUity, the Bus Company Defendants and 
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Highgate should be ordered to pay Plaintiff punitive or exemplary damages, in an amount to be 

determined at trial. 

AS AND FOR A NINTH CAUSE OF ACTION 

(For Breach of Contract Against The Hotels) 

204. Plaintiff repeats and realleges aU of the foregoing allegations as though they were 

set forth fiilly herein. 

205. Plaintiff has been damaged in that the Hotels have breached theh written 

agreements vrith Plaintiff, \̂ 4iich Plaintiff duly performed under by, inter alia: 

" wrongfiilly terminating their agreements with Plaintiff; and 

• wrongfully entermg into agreements with companies affiliated with the Bus Company 
Defendants for them to operate the Hotels' eleven hotel Concierge Desks. 

206. As a matter of law, every contract and agreement, including but not limited to the 

written agreements between the Hotels and Plaintiff, has an implied covenant of good faith and 

fair dealing. 

207. Plaintiff has duly performed the obligations to be performed by it pursuant to its 

written agreements with the Hotels. 

208. Plaintiff has suffered actual injury and will continue to suffer damages as a direct 

result of the Hotels' breaches of their contractual obligations and their breach of the impUed 

covenant of good faith and fair dealing to Plaintiff. 

209. By reason of the foregoing, Plaintiff has been damaged in an amount to be 

determined at trial. 

WHEREFORE, Plaintiff requests that judgment be entered as follows: 

(a) On the First Cause of Action against the Defendants awarding Plaintiff 
permanent injunctive relief to: 
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(1) restiain and enjoin: restrain and enjoin the Bus Company 
Defendants and related companies and individuals from monopolizing, attempting 
to monopolize, and unlawfully restrain trade in the Sightseeing Tour Bus Sales 
Market; 

(2) restrain and enjoin the Bus Company Defendants and related 
companies and individuals firom interfering and preventing Plaintiff firom selling 
the Bus Company Defendants' products and services and, in particular, double-
decker sightseeing tour tickets and otherwise restraining them from not changing 
the current terms and conditions ofthe sale of such products and services; 

(3) restniin and enjoin the Bus Company Defendants and related 
companies and individuals from interfering with hotel Concierge Desk agreements 
that Plaintiff has entered into vrith hotels; and 

(4) restrain and enjoin the Bus Company Defendants and Highgate 
from interfering vrith and tiie Hotels from terminating Plaintiffs hotel Concierge 
Desk agreements in order to enter in an agreement with the Bus Company 
Defendants and/or related companies and/or individuals. 

(b) On the Second Cause of Action egainst the Bus Company Defendants, awarding 

Plaintiff compensatory damages m an amount to be determined at trial; 

(c) On the Thkd Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory damages in an amount to be deteimined at trial; 

(d) On the Fourth Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory damages in an amount to be determined at trial; 

(e) On the Fifth Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory damages in an amount to be determined at trial; 

(f) On the Sixth Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory damages in an amount to be determined at trial; 

(g) On the Seventh Cause of Action gainst the Defendants, awarding Plaintiff 

compensatory damages in an amount to be detennined at U-ial; 
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(h) On the Ei^th Cause of Action against the Bus Company Defendants, awarding 

Plaintiff compensatory and punitive damages in an amount to be detennined at trial; 

(i) On the Ninth Cause of Action against the Hotels, awarding Plaintiff compensatory 

damages in an amount to be determined at trial; 

(j) Awarding Plaintiff treble damages as provided by law; 

(k) Awarding Plaintiff its reasonable costs, disbursements, and attorneys' fees of tills 

action as provided by law; and 

(I) Granting such otiier and fiirther relief as the Court deems just and proper. 

Dated: New York, New York 
March 12,2010 

GANFER ASHORE, LLP 
Attorneys JoiJ£k 

Steven J. Shore 
Mark A. Berman 
Gabriel Levinson 

360 Lexington Avenue, 14th Floor 
New York, New York 10017 
(212) 922-9250 
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EXHIBIT A 



BEFORE THE 
SURFACE TRANSPORTAION BOARD 

STB Docket No. MC-F-21035 

STAGECOACH GROUP PLC AND COACH USA, INC., ET ^ • 
ACQUISITION OF CONTROL-TWIN AMERICA, LLC 

COMMENT OF THE STATE OF NEW YORK 

The State of New York ("NYSAG") respectfully submits the following comments to the 
Surface Transportation Board ("STB") in connection with the above captioned STB Docket No, 
MC-F-21035 ("Application"). By decision and order dated September IS, 2009 ("Decision"), the 
STB did not grant applicants tentative authority under 49 CFR 1182.4(b) and instead instituted a 
proceeding to address certain maners and to determine the merits ofthe parties application. 

The NYSAG currently has an open antitrust investigatXHi conceming Twin America, 
LLC and its formation. That investigation is ongoing so our comments are made using publicly 
available information and the parties' Application to the STB. Nevertheless, commenting on 
certain key issues may be beneficial in addressing certain matters and determining the merits of 
the application. 

The NYSAG submits these comments to emphasize the competitive importance to New 
York, its consumers and tourists visiting New York City. We urge the STB to take a particularly 
close look at the Application ofthe parties to ensure that there is fair competition for sightseeing 
tours of New York City by double-decker buses and to the integrity ofthe STB application 
process. 

BACKGROUND 

The New York State Attomey General subpoenaed Stagecoach Group pic and Coach 
USA. Inc. on July 31,2009. City Sights LLC, City Sights Twin LLC. and Twin America. LLC 
("Twin America") were subpoenaed on August 3.2009. 

The subpoenas concemed a "joint venture" agreement entered into by International Bus 
Services, Inc. ("IBS"), a si*sidiary of Coach USA. Inc. ("Coach USA") and City Sights Twin, 
LLC ("City Sights Twin") in March. 2009 for the foimatron of Twin America. LLC ("Twin 
America"). We believe the joint venture concemed the parties' respective business of a 
sightseeing hopon/hop-ofTtour primarily by double-decker and other vehicles in the 5 boroughs 
of New York City. Twin America, LLC began operations as a joint venture on March 31,2009. 

After we issued subpoenas to the parties, the parties made an application to the STB on 
August 19,2009. about 414 months after the joint venture began, for control of Twin America 



under 49 U.S.C, § 14303 ("Application"). Also after our subpoenas, on August 10,2009, Twin 
America applied to the FederaJ Motor Carrier Safety Administration ("FMCSA") for appropriate 
operating authority to become a regulated motor carrier. 

We met with the parties pn August 19,2009.' the same day the parties filed their 
Application to the STB. The paities asserted that they believed the NYSAG did not have 
jurisdiction over the parties and we disagreed. Without waiving jurisdiction, the paities and the 
NYSAG agreed to a voluntary production of documents. The parties are currentiy in the initial 
stages of voluntarily producing documents to us. 

On August 27,2009. the NYSAG filed its Notice of Intent to Participate in this STB 
proceeding as a party of record to receive any filings t^ the panies. This was done without 
conceding the NYSAG's jurisdiction over the parties. 

ANTITRUST CONCERNS 

In the view of the NYSAG, the Application to control Twin America by two direcl 
competitors of tour guided sightseeing tours by hop-on/hop-ofT double-decker buses in New York 
City raises significant competitive concems. The NYSAG makes these comments without 
passing judgment as to the legality of Twin America, LIX^ at this time. 

a. Approval of (he Application Would Strengthen Market Power and Create a 
Monopolist ia Major Routes 

Market shares determine the likelihood that a joint control agreement will create or -
increase market power or facilitate its exercise. "The creation, increase, or facilitation of market 
power will likely increase the ability and incentive profitably to raise price above or reduce 
output, quality, service, or inpovation below what likely would prevail in the absence ofthe 
relevant agreement." (see Antitnisi Guidelines for Collaborations Among Competitors). To 
assess the impact on market power ofthe Application filed on August 19,2009, it is necessaiy to 
go back and examine the change in market shares that occurred before and after the parties 
entered into the joint venture agreement in March. 2009. It is necessary to look back because the 
joint venture agreement in March, 2009, resulted in a major consolidation of market power in at 
least one ofthe primaiy product segment maikets in which Twin America operates. Hence, this 
raises potential antitrust issues, and the STB's approval ofthe Application would have the effect 
of exempting the applicants from both state and federal antitrust law under 49 U.S.C. § 14303. 

The starting point for estimating market share is identifying the relevant markets. Twin 
America was formed by (i) IBS, which is associated with both Stagecoach pic and Coach USA, 
and (ii) City Sights.' IBS was operating under the trade name Gray Line New Yoric ("Gray 

' After several postponements by the panies. we were fmally able to schedule a meeting for August 19, 
2009. To our great surprise, the parries informed us during our initial meeting that ihey were making a 
filing to Ihe STB for the acquisition of Twin America, LLC thai same day. 

^ For purposes ofthis discussion, we will call City Sights LLC and City Sighls Twin as "City Sights" 
because "Twin America was fonned in March 2009 in recognition ofthe fact that IBS and CitySights LLC, 
the previous operator oftransponaiion services now provided by City Sights Twin..." (Application, pg 
10). 



Line") before entering into the joim agreement. Both Gray Line and City Sights provided and 
competed on various transportation and tour services. Tour services included double-decker 
buses and other vehicles before the parties entered into the joint venture agreement. 

Both IBS and City Sights served various product segment markets instead of one product 
market that includes all transportation and tour services. For example, the market for the hop-
on/hop-off double-decker tour bus business segment is not the same kind of bus business segment 
as carrying passengers front New York City to Washington. DC or Boston, MA. The sightseeing 
double-decker tour buses allow passengers to board and un-board (hop-on/hop-off) the buses at 
short intervals along a lour route and allow ticketed passengers to board any bus along the tour 
route for the sightseeing tour purchased. 

To further explain why Twin America operates in various relevant product segment 
markets, instead of a single product market that includes all transportation and tour services, it is 
helpful to understand the different market segments in which Twin America's competitors 
participate and the particular products which they provide. For example, both On Board New 
York Tours and Big Taxi Tours were identified by the applicants as Twin America competitors in 
the Application (Application, pg. 11). On Board New York Tours serves in the destination-
specific shuttle bus tour segment market and Big Taxi Tours serves the double-decker bus tour 
market. That is, customers using the double-decker product would be able to catch any double-
decker bus at any of die designated tour stops with an average waiting time of about IS minutes, 
while the shuttles for the On Board New York Tours are scheduled to leave roughly 4 times a day 
and customers stay on Ihe same bus and do nol have the option to decide how long to stop at a 
particular destination. Hence, Twin America services various product segment markets instead of 
one product market That includes all transportation and tour services. 

With access to only limited information on the various product market s^ments which 
IBS and City Sights service, market shares are only calculated for the "double-decker" market as 
an illustration ofthe impact on market power of approving the Application, According to the 
Application, both IBS and City Sights were active panicipants in the "double-decker" product 
segment market. (Application, pg. 11). Applicants state that Twin America was formed because 
of "a declining revenue base due to a drop-off in tourism in the New York City area." 
(Application, pg, 10). Thus, the market share calculation treats New York City as the geographic 
market. 

Without any financial information fh>m the applicants and any ofits competitors in the 
market, the market shares were estimated using the number of major geographic routes,' which 
are covered by providers in the market. The major geographic routes are tbe (i) Downtown Loop, 
(ii) Uptown Town Loop, (iii) All Around Town LAop, and (iv) Brooklyn Loop. The estimated 
market shares indicate that even without the approval of the joint control. Stagecoach already 
owns roughly 44.5% ofthe market through its association with Gray Lme, while City Sights 
owns about 44.5% ofthe market. The remaining 11% of the maiket is owned by Big Taxi Tours. 
The approval ofthe Application will solidify the applicants' control to approximately 89Vo ofthe 
market share (See summary Tables 1 and 2 below with the esthnates of market share). 
Additionally, approval ofthe Application will endorse a monopoly in three out ofthe four major 

' Information was collected from each ofthe provider's internet websites. 
City Sights. October 23,2009. hnp://www.citysightsny.com. Grey Line New York. October 23,2009. 
hnp:/i''www.newyorksigi)rsceing.com. Big Taxi Tours. October 23,2009. 
bttp://www.bigiaxiiours.com/Packages.htm. 

http://www.citysightsny.com
http://www.newyorksigi)rsceing.com
http://www.bigiaxiiours.com/Packages.htm


routes. That is, the Uptown Loop, All Around Town Loop and Brooklyn Loop will be controlled 

by the applicants alone, with the majority ofthe Downtown Loop controlled by the applicants as 

well. 

Table I: 

Sourcet-
Cuy-SigfiU- Octobtr 23.2009. http ./irwvc«)vig/rcsni.iT>i» 
Crey Une .̂ ww York October 23. 2009. hap-/.'mv.ne*>yorkughutemg.co» 
Big Taxi Tmrs October 23.2009 h«p./^rfw biglaxnours can/Padag/itJim 

Table 2: 

b o w ni own Loop 

Uplown Loop 

Al l Around Town Loop 

Brooklyn Loop 

Total by Company 

lEsiimated Market Share 

CUi^ehn 

1 

1 

1 

1 

4 

44.5% 

OmLfne 

44.544 

1 

' 

11% 

ntfOuJ-oop 

3 

2 

2 

9 

100% 

Downtown Loop 

Uptown Loop 

k l l Around Town Loop 

Brooklyn Loop 

Total by Company 

lEstimated Market Share 

CinSieJiis <t Grav Une 

2 

2 

2 

2 

8 

89% 

PfgTv^Tour^ 

1 

I 

11% 

Tftat p̂  To-rTm 
3 

2 

2 

2 

9 

100% 

Sources. 

City.Sights. October 23. 2009 htipifviwn cilyrightmy.com/ 

Crey Une Nev York. October 23, 2009 htip.-'ynnrjiewyoristghiseeinf.eom 

Big Taxi Tours. October 23. 20O9. http Itwwx-.bigtcoatouirs com/Packagts him 



b. Approval of tbe Application Would Increase Barriers to Entry and/or Assert 
Negative Iinpacts on Employees 

The applicants claim that the joint control would allow them to achieve significant 
economies and cost savings by combining their common management and purchasing activities. 
The applicants claim that they have already achieved savings on purchases of fuel and spare parts 
since entering into the joint venture agreement and that they are also expecting to save on 
insurance and advertising costs in the future (Application, pg. 10), Unless the applicants lowered 
the number of buses running and/or reduced current employee levels after consolidating their 
operations, the reported cost savings in fuel, spare parts and insurance purchases could probably 
only have been generated by receiving volume discounts. This indicates that the. approval ofthe 
application would likely significantly increase the barriers to entry into the market by putting 
potential entrants in competition with an incumbent with control of nearly 90% ofthe market and 
with the ability to benefit from volume discounts that further enhance its competitive position in 
the "double-decker" market. 

As for the anticipated savings on advertising costs suggested by the applicants, these 
couM likely be achieved either by consolidating the number of advertisements, or by firing 
advertising/field sales personnel who are currentiy employed by Twin America. The applicants 
further suggest that the joint control could eliminate duplicative "back office" administrative 
functions, including accounting, sales, and IT functions. Unless these back office functions are 
currently out sourced rather than performed in house by Twin America employees, eliminating 
these function vrill likely mean layoffs of Twin America employees. 

Any cost savings, if any, would only benefit the applicants and not Ihe consumers unless 
the applicants were to pass on the savings to consumers in the form of lower prices for their 
products. Economic theory suggests that businesses strive to maximize dieir profits. Businesses 
would thus be inclined to boost their profit margins by keeping any realized cost savings unless 
they are faced with competitive pressure to lower prices. That is, the likelihood of passing on cost 
savings increases with the level of competition. This suggests the approval ofthe Application 
will lower the applicants' incentive lo pass on any cost savings in the double-decker market since 
the approval will affirm the applicants' control of nearly 90% ofthe market as explained in the 
previous section. Hence, the applicants anticipated cost savings in the double-decker market 
come from the cost of (i) increased barriers to entry through volume discount contracts; (ii*) firing 
of Twin America's employees and/or reducing the hours or wages of Twin America's empkiyees; 
and/or (iii) reducing the number of buses or frequency of tours. Eliminating buses or tours could 
decrease the adequacy ofthe service since it would increase waiting time and/or lower the 
number of stops available within a route. 

c. Horizontal Agreement By Competitors of Sightseeing Hop-on/Hop-ofT 
Tours Primarily By Double Decker Buses 

The joint venture as structured in March, 2009 gave IBS, a subsidiary of Coach USA and 
City Sights Twin each a 50 percent share ofthe voting rights in Twin America. The joint venture 
gave Coach USA a 60 percent share and City Sights Twin a 40 percent share ofthe economic 
rights.* 

' Article from www.busride.com, "Stagecoach Group, CitySights NY form Twin America in joint veniure." 
March 18,2009 and parties' Application, pg. 3. 

http://www.busride.com


Currently, the joint operation by t̂ vo direct competitors of tour guided sightseeing hop-
on/hop-ofT tours primarily by double-decker buses in New York City gives the entities the power 
(0 restrict competition for double-decker bus tour ticket prices and marketing to customers. 
Dividing profits by competitors are a disincentive to compete on price. Both competitors can 
remain static on price or have price differentials relative to each other but the profits would 
always be divided the same, 60/40 amongst the two direct competitors. 

Coordinated action by two direcl competitors can also eliminate competition for 
marketing with tickei selling partners such as hotel concierges, museums, helicopter and boat tour 
operators, etc. Coordinated action may foreclose new entrants firom gaining access to a network 
of hotel lobby ticket counters, hotel concierges, and travel agents to sell sightseeing tours because 
of volume discounts, exclusivity or lack of bargaining power. 

JURISDICTION 

With due deference to the STB, the NYSAG disagrees wilh the applicants' assertion that 
the NYSAG does not have jurisdiction over the panies under the present fiicts. 

a. Twin America, Inc., CitySights LLC and City Sights Twin Are Not 
Interstate Passeager Carriers 

As the STB recognized in its Sepi, 15.2009 Decision, the parties do not provide specific 
information detailing the authority under which the various interstate transportation services 
operate. Although Twin America recently filed with the FMCSA to obtain appropriate operating 
authority after our subpoenas, we are nol aware of CitySights LLC or City Sights Twin as having 
had appropriate interstate operating authority either. Applicants state that City Sights Twin, a 
non-carrier, now provides interstate transportation services previously provided by CitySights 
LLC. 

We are not persuaded that CitySights, LLC, City Sights Twin and Twin America were 
interstate passenger carriers when we subpoenaed the parties. Although Coach USA and its 
parent Stagecoach pic controlled interstate passenger carriers, the joint venture they entered into 
with City Sights Twin in March, 2009, did not involve interstate transportation because the 
parties' sightseeing double-tlecker tour buses in New York City did not carry passengers 
interstate. Also, the sightseeing passengers did not purchase New York City double-decker bus 
tour tickets to travel interstate. 

We believe Twin America was formed by the parties to jointly operate their respective 
sightseeing hop-on/hop-off tours primarily by double-decker buses and other vehicles in the 5 
boroughs of New York City. 

b. The Mareh. 2009 "Joint Venture" Transaction is Not Interstate 

The parties' respective hop-on/hop-off double-decker bus sightseeing tours of New York 
Cily did not carry passengers intersute. 

As noted above, the hop-on/hop-off double-decker bus sightseeing service is not the same 
service as transportation services carr>'ing passengers interstate. The sightseeing double-decker 



tour buses in New York City allow passengers to board and un-board the double-decker buses al 
specific tourist attractions along a specified tour route, at short intervals. The New Yotk City 
sightseeing lours by double-decker buses did not carry passengers out of New York State, let 
alone New York City. 

Although Ihe parties enumerate various services as part of Twin America's tourism 
services to give the semblance of interstate transportation, such as garaging buses in New Jersey, 
we believe the crux of the joint venture concerned the sightseeing hop-on/hop-off tours primarily 
by double-decker buses in the 5 boroughs of New York City. Characterizing a New York City 
transaction as an interstate motor passenger carrier transaction should not trigger STB jurisdiction 
and avoid antitrust scrutiny. 

c. Approval of tbe Application is Not in the Public Interest 

The parties state in their Application that "a grant ofthis Application will not only 
comport with the requirements of seclion 14303, but underscore the role ofthe Board in 
connection with transactions ofthe sort that led to the formation of Twin America." (Application 
pgs. 15-16). 

While underscoring the role ofthe STB, we are not aware of any filing made to the STB 
by the parties or any approval by the STB for the March, 2009, joint venture formation of Twin 
America under 49 USC § 14302, if such a filing were required for the pooling and division of 
transportation or eamings. The role ofthe STB may have been critical at that juncture had a 
filing been made because one ofthe standards for approval by the STB under 49 U.S.C. § 14302 
is whether the transaction will not unreasonably restrain competition. While the parties have now 
filed the Application under 49 U.S.C, § 14303 and state that the transaction is.consistent with the 
public interest, we disagree. The elimination of competition is not in Ihe public interest. 

A signed copy ofthe March, 2009 joint venture agreement and its exhibits may already 
have been submitted by the parties for STB review. 

d. Jurisdictional Issues Not Resolved 

"Applicants submit that the Transaction is subject to the Board's exclusive jurisdiction 
and will be pursuing that issue with the New York Attomey General." (Application, pg. IS). At 
present, since our meeting with the parties on August 19, 2009, we have only agreed to disagree 
as to jurisdiction. We believe that we have jurisdiction over Ihe parties conduct conceming the 
formation and the subsequent joint activities of Twin America. 

Consequently, the NYSAG believes the STB should find thai under the present facts, the 
NYSAG has jurisdiction and should deny the parties' Application for control of Twin America 
LLC and restore competilion for tour guided sightseeing by double-decker buses in New York 
City. In the alternative, the STB should condition the approval ofthe Application by ordering a 
divestiture ofthe tour guided sightseeing business by double-decker buses in the 5 boroughs of 
New York City from the transaction. 



DATED: November 2, 2009 

Respectftilly submitted, 

/ j a m ^ ' 
{^_ ŝs\SUittt Attorney General 

Antitrust Bureau 

Kitty Kay Chan 
Director of Economics 
Antitrust Bureau 

State of New York 
Office ofthe Attomey General 
Antitrust Bureau 
120 Broadway, Suite 26C 
NewYori<,NY 10271 
Tel: (212) 416-8822 
Fax: (212) 416-6015 

For ANDREW M. CUOMO 
Attomey General . . 
State of New York 



EXHIBIT B 



HIGHGATE OXFORD MANAGEMENT COMPANY, LLC 

Fdmiaty 10,2010 

WAOWanffGHTCOIIRIER 
AND CSRTD1ED MAIL RETORN RECEIPT 
REQUESTED 

CDotiiMiilal Gnost Services Coipontiaa 
ISOl Broadway 
SgJlel814 
New Yofk. NY 10036 

Be: TC^^—^^n 9f Expedia Tyaveldeak Uceaae Aawemait flfae "ABreBmaini T*rh1* PlTWlhr 
30. 2Q0S aa amgndadbv fee Novrtim Amement fthe "Novatiai'n drtad Decemher 2006 
fay and batw«r« (Vfflw^^^il Guest Senrleas Cara r'CGS-^ qicoeaaor to IHvdieaae. LLC 
i/b/e. Expedia Ttavel fBxpedia") and Lenpff^mi ff«*?i. T̂ yr̂  |M| rftt^frn fff T-*^'TfHl 
Hotel OperatiBy Leawaiu LLC ffhe "Ooewtmn wMi leaoect to the mooerty cMimiaiilv 
imovm aa RIU«««MI T^n|ff^ y(f^ ^ rfltfrr" fff ffl ] T r ^ " H ^ A T T W . T*nr ^IT1^. ^fy 

Ladies and Oenfleaien: 

Eii^bgqte Oxfind Management Company, LIX manages ttw lUidissoa Lexmgton 
letter u wtitten on bebalf of Operator. 

Opetator exeroises its l i ^ to tenninate fts Agieement efftctive May \5.2010. 

Please contact Donald SheoeiDBD at 212-755-4400 if you bave any questions. 

Siooen^, 

lilANAGBMENT COMPANY, LLC 

Name: Stew Barick 
Title: Chief OpeiatingO£5cer 

cc: Duoald Sheaemaa 
Sieve Baiick 
SamBhadha 
Kurien Jacob 

545 E. John Carpenter FVveway • Suite 1400 • IrrfaiB. Texas 75062 
Tdeptaottc: ^72)444-9^10 • Paolaiile: 072)444-9210 



1568 BROADWAY HOTEL MANAGEMENT, LLC 

Febnniy 8,2010 

VIA OVEBNIGHT C O U S m i 
AND CERTIFIED MAIL* RETURfTRECXIFT 
REQUESTEa) 

Contioeiital Guest Services, Coip. 
1501 Broadway 
New Yoik, NY 10036 

AprPU.ap(r7.tYiimitPtwwi 
LLC, ffiifl l icenaMn anrfrortinentBl Guert Scrvicea. 

raapact to Ae|itopBrtycomnionK known asDonbtereeOiinst 
SnilBS Tlnies Souare. New Ymfc. NY ftfce "HoteJ-V 

Ladies A Genttemea: 

1S$8 Broadway Hotel Manegemeot LLC maiuiees tbe Hotd onlwfaalf of Licensor. 

Licensor iiereliy exercises in right to tenninate die Agieaientefibctive March 15,2010. 

Please contact Sam Orabosh at 212-403-6310 If you have any qaestlam. 

Sincerely, 

1S68D1 I Maaagemenl^ ILC 

Name: Steve Barick 
Title: Oiief Opetating Officer 



BATTERY PARE HOTEL MANAGEMENT, LLC 

Febmaiy 10,2010 

VIA OVERNTCHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Condneiital Quest Senrices CoipoFBtioa 
1501 Broadwqr 
Suite 1814 
New Yorli; NY 10036 
Attn: Betty Zhang, Fresklent 

Re: TWm{n«Hnn .̂fTTieatig. Travel ft Caacier|» Scrvicea Apeement fthe "AwTwnwmfn datwi 
October 2.2006. bv and between Battery ParV PyTl M"nff!™''**i t JX: ftbe "HotaT) and 
r.np^rr^«! Oueat Senricea. Corp. (tba "Qoerator^ wiHt wsmeci tnrlhe aroneitv eommonhf 

ftfae'Tropertv'') 

Ladies and Geotkqwo: 

Battecy Pnfc Hotel Mapagemeot LLC, herdjy exercises its x i ^ to tenmnate Oe Agreement efiEbetive May 
15,2010. 

Please contact Mark Miller @ 646-769-4416 if you bave any questions. 

SineetBly, 

B AT1ERY PARK^QTEL MANAGEMENT. LLC 

By: 
NaDe:'S(«ve Baiidc 
Thie: Cbief Qpecatmg OSBccr 

Ca 
MaikNCUer 
Geoffiey Mills 
Steve Barick 
KwJen Jacob 

54S E. 4ohn Caryeatar EVceway • Saite 1400 • Irriag, Texas 7$06Z 
Tdepbeae: (972)444-9700 • FacslnUe: (972)444-9210 



PARK CENTRAL MANAGEMENT LLC 

FcbnMBy8,2010 

VIA OVERraCHT COURIER 
AND CBRTinED MAIL RETURN RECEIPT 
REQUESTED 

ContiDantal Guest Services Coip. 
150iBioadmy 
SuilB 1814 
NewYoricNY 10036 
Ann: BeOyZIiaiig 

with an addrasa of 870 7* Avemie 1^66* Street. New Yntk. NY fthe "Hctan 

Ladies d: Gentieniea: 

I reapect to the ampartv eommonhf known aaPaifcCBBtralHetBl 
loo Street.? 

Paifc Central Management IXC, d/b/a Park Ceolral Halifioc Managonent LLC manages die Hotel (br 
Landlord and this letter is wiittMi oa bebalf of Landlonl. 

Landlpid heretiy esterdses it) l ig^ to tenninate the Agreement efiective &by 15,2010 

Please oootact Mickey Schaeider at 212-707-5028 if you have any questknu. 

Siacecety, 

Paik Central MaaagemBO^ LLC d/b/a 
Park OenbalHaliftx Maqagmxnt, LLC 

Name: Steve Bsridc 
Title: C h j ^ Openting OfiQcer 

Cc: KGckey Scfanetder 
Steve Baridc 
Kurien Jacob 

54S E. lohn CRrpantsr Freeway • Suite 1400 - Irving, Tcias 75062 
Tdephone: (972)444-9700 • Faahallc: (972)444-9210 



HIGHGATE OXFORD MANAGEMENT COMPANY II, 
LLC 

FdHiiaiyS,2010 

VIA OVERNIGHT COURIERAND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Continental Guest Services CJotporation 
1501Broadw(y 
Sv&e 1814 
New Yoik, NY 10036 
Ann: Belly Zhang 

Re: Temifaiation of Jcansa Agreement ftfie "Afraemann. hw aiul 
f Leaaee. LLC (Mie TEIotel Opegatai"^ and 

flha-QpemlM^ dated Mmrl 7007. wifli iwpaet to 
fhe pmpyiv '*TmniimlY Ymyn aa DaaMehee MetTonolifan Holel fthe - a i l e n wifli an 
addreas of 6801 ̂ T ^ T * venue. New Yoric: NY 10022 

Ladies and Gentlenwo: 

IQgbgate Oxford Manageoieot Conapaiiy II. LIX manages tbe Hiotd on behalf of the Hotd Operator and this 
letter is >iiirilisn on beihalf of flu Hotel Opentor. 

Hotel Operator hereby elects to terminate tbe Agfeemeot efifecttve May 15,2010. 

Please contact Mawicio Pataio at 212-35(^004 if yon have any questions. 

Sincere^, 

HXOIiGATB MANAGEMENT COMPANY II. LLC 

By:_ 
Name: Sieve Barick 
Titie: CUef Operating Officer 

Cc: Maoricio Patkio 
SamBhadha 
Steve Barick 
Knrioi Jacob 

S4S E. John Carpenter Freewigr • Salte 1400 • Irving, Teua 750(2 
Telephoae: (972) 444-9700 • FushaUe: <9?2) 444-9210 



HIGHGATE HOTELS, L,P, 

Februaiy 8,2010 

VIA OVERHIGHT COURIER 
AND CERHFIED MAIL RETURN RECEIPT 
REQUESTED 

ConttBentalOnest Servieas, Ootp. 
1501 Broadway 
Suite 1814 
New Yoffc. NY 10036 

Rs: Temrinatinnofniealrq 
between New Yoric 
Serwea. Onra. (die 

Agreement fthe "ABrBemenfY. bv and 
ten Garden Im*^ and C(ff#]ffiMl fjmfj 

to flw moperty cmmnonlv known aa Hilton 
Garifanlmi 35" SbeeL New Ynric NY fthe "Hoten 

Ladies and Oenttemen: 

Hldtgate Hotels, L.P. maiuges the hotd Ibr R U m - H O N MiidiBtlan Lessee^ LIX; d/b/is New Yot^ 
3r^ Street HGI CHOr) end tlus letter is written on bdialf of HOL 

The aiiove refenoced agreement expired January 29,2010 and HOI heretiy elects not to renew tlie 
agreement and demands Oat yon vacate the premises by March 15,2010. 

Please contact Hilda Garvey @ 212-609-1030 if yon have any questions. 

Sincerely, 

HIGHGATE 

B y : _ 
Name: Steve BariA 
Tide: (3iief Openting Officer 

Oc: 
HtMaOarvey 
Steve Baridc 
Kurien Jacob 

S4S £. John Carpenter Freeway - Suits 1400 • Irving, Texas 75062 
Telepbone: 072} 4444*700 • Facshaile: (972)444-9210 



HIGHGATE HOTELS, L.P, 

Fdjniaiy8,2010 

VLi OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Continental Quest Services, Corporadon 
1501 BnNidway 
Suite I8I4 
New Yoik, NY 10036 
Alts Bct^ Zhang 

Rar TetmfaMtion of 7 Iff^r r-rf QmdrfR S a v ^ ^ - k m a e B t fthe 'Aaieemenn. dated January 
1.2009. bv and between ̂ ImlY FfTT W ytTrtQ"™*, LLC tibt "HoteT) and ContJHBrtal 
QaeatSeiviceaCorpoMtiAi fllll "Hri llMni|'']TTTill llll|i| ll \^ Pll I'llllHIIII niiHHIIIIlll lnilMIM 
aa Hotel 30 30 wMi an address ofSQEaat 30* Stieel. New Yoric NY fthe'Troeertv'n 

Ladies A Genflemen; 

E^fagate Hhitds, L^ . tnanagBS 4 e Pnqpeity for Hotd and tlds letter is written on Hotd's behsK 
Hotd b e r ^ elects to excrdse its rigjit to tomuiale the Agreement cEbetiVB April IS, 2010. 

Please contact Ftorenclo Fraiao at 212-651-3880 if you have anc .̂qnestiionB. 

Shwere^, 

HIOHOAT^H 

Name: Steve Baridc 
Title: CUefOperadag OfiBcer 

Cc: FlorencioFerrao 
SamBhaiSia 
Steve Barick 
Kwien Jacob 

545 E. John Carpenter Fteeway • Suite 1400 • Irvtag, Texas 75062 
Tclephme: (972) 444-9700 - FscainilK (972)444-9210 



HIGHGATE HOTELS, L.P. 

Febnniy8,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Contineotd Guest Services, Coip. 
1501BnKidwiy 
SuhelSU 
New Yoric, NY 10036 
Atta: Chief BxecnthfeOfiBoo-

Re: TwmPnitiOB of Ti» f m a i a m } «fc a&i CcBtinentd Quest Seivices Com, nhe 
n . bv and between ^ a Paramourt Ifo|Jl New Yadt fthe "PH^ and Continental 

Ooest Services. Cora, fthe "CGS^ w i l i i m u B ^ the miooeriv comnonlv known M 
^ * " T m r * f ' ' n T ' « ^ r «lWT7W«f235 West 46* Street New YakTNYfflie'Bbtd"^ 

Ladies and Gentlemen: 

Highgate HoteU, L.P. mansges tbe hotd for Becker-Parsmcamt Fee, LLC, d/Ma Tlw Fanmoanl Hotel 
CTET) and tills letter is written on betadf of PH. 

PH faeret^ e^ercJaes its right to tennkiate the Agreement efifective April 15,2010. 

Please G<mtactG«oSSiQy MQb at 212-827-4174 if yon have any qnestkms. 

Sinoody, 

HiGHaATBHO' 

Sieve Barick 
Titie. Cadef Operating OeScei 

Oc: 
OeoeSnyKQUs 
Steve Baridc 
XJorien Jacob 

S4SE. John Carpenter Freeway ' Suite 1400 - Irvine, Texas 7906Z 
Tdephone: (972)444-9700 - Fscslmllc: (972)444-9210 



HIGHGATE HOTELS, L.P. 

Febmaiy 10,2010 

VIA OVERNIGHT COURSER 
AMD CERTDIED MAIL RETURN RECEIPT 
REQUESTED 

' CoodiNObd Guest Services Cotporatian 
ISOlBroadway 
Snite 1814 
New Yoric, NY 10036 
Attn: Bel^Zlung,Freddent 

Re: TTMtnatinn yf CondecB Sendee and Gift Shoo AgTBement fthe "Aereemenf 1. dated 

Ladies and OenOeinen: 

I 

I^hgBte Hdtds, L J . maaiigBs tite hotel fbr RPH Hotds 48fli Street Owner, LLC. di1)/ik Hilton Q a r ^ 
Tkaes Square (ihe "Biotte*) and Oris Jetter fa written on bebalf of Hotel 

Hotd hereby ezerdses its right to tenmnato die Agreement B&iectivv June 15,2010.' 

Please oootact Tbno% Dowd at 646-710-5710 if you have any questions. 

Sincerely, 
mOHQAlE 

B y : _ 
Name: Steve Barick 
Title: Chief Operating OfiScec 

Co: 
Timotiiy Dowd 
DemdaLanoen 
Steve Barick 
Knrien Jacob 

S45E. John Carpcntn- Freeway • Suite 1400 • Irring, Texas 75062 
Tdephgne: (972)444-9700 • Facstaiile: (972)444-9210 



HIGHGATE HOTELS, L.P, 

Febmaiy 10,2010 

VIA OVERNIGBT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

CoothientBl Quest Services CoqKxatiai 
1501 Broadway 
Suite 1814 
New Yoric, NY 10036 
Attn: Bet^ Zhang, Breskleat 

R R Tctmhrntion of CSnncierea Servfatft aty^ Olft Shop Aywement rflm-ABreanienl^. dated 
September 4.2007. bv and between HamrfafT T™ " " " ^ ^f"^ 'J""**' ' ^ '*W«*d'̂  an*! 
rn.^-.,«.Hil Guest Sarvkaes. Com, (the'^iperstai'n wifli l e y d to die nrooei^ 
commoHlv known as Hamntmilmi wifli an addreas of 851 8* AvemiB. New Yoric NY 
lOQipfftoTrowtn 

Ladles and Gentiemen: 

Hlf^igate Hotels, LJP. inanages the pFt^erty fbr RPH Hoteb 51* Sired Owner, U X ; d/b/a Hanyton Inn 
Thnes Square Noidi (tiw "Hotd^ and tins letter is writtea on bebalf of Hotd. 

Hotd beidiy exercisea its right to temdnste the Agreement eSfective June 1S, 2010. 

Please contact Kaizad Chama at 646-710^5840 if yon have m^ questions. 

Sbcerdy, 

HKKfOATE 

Nsme: Steve Barick 
Title: (3dBf Openting Officer 

Cc: 
KaixadCbania 
DemiiBLennerB 
Steve Baridc 

i Kuiien Jacob 

545 E. Jahn Carpsater Freeway • Suite 1400 • Irdng, Texas 7S062 
Tdepbenc: (^72)444-9700 • FacslaUie: (972)444-9210 



VtHarmty 10,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MASfj, RETURN RECEIPT 
REQUESTED 

Continental Guest Services Coipqniti«M 
ISOl Broadway 
NewYoricNY 10036 
Ana: Betly Zhang, Ptesldeot 

Re: TurminyHnn ofTheafatt. Taml A Cmcierye Sarvicflfl i 
July U. 2007. bv and between OTA Hotd Owner. LP. dftiAi On The Avame Hotel rtiifl 
"Hatd'n and C«ifirr*"! «?vrfft Sendees Ooro. ftiie 'Ooeratoi^l wifli rasneotto flie 
pronertv caii""««iv !".«•». •« nw Tha Aiwme HnteL New Yoric. NY fthe "Pmoertvn 

Ladies & Gentiemen: 

I^EJhg'te Hotels, L.P.niaaagM ttie Proper^ oabefadf of Hold and this letter hi written on behalf of tiie 
Hdd . 

Hotd hereby exeidses its tight to teiminqte fhe Agieement efibcttve May 15,2010. 

Ftesse contact Ricbanl Hotter at212-6Sl-3308 if you have any qnestions. 

Stacerety, 

HIOHGATB 

By: 

L.P. 

Name: Stove Baridc 
Titie: Chief Operating Officer 

cc: Riduod Hotter 
Dennis Tiaiiiieis 
Steve Barick 
Kurien Jacob 

S4SE.Joiia Carpenter Freeway • Sadtel400 • Irriag. Texas 750C2 
Ttlephonc: ^72)444-9700 • FaGsfanUe: (972)4444210 
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BEFORE THE 
SURFACE TRANSPORTAION BOARD 

STB Docket No. MC-F-21035 

STAGECOACH GROUP PLC AND COACH USA, INC., E I AL. 
ACQUISITION OF CONTROL-TWIN AMERICA, LLC 

COMMENT OF THE STATE OF NEW VORK 

The State of New York ("NYSAG") respectfully submits the following commenis to the 
Surface Transportation Board ("STB") in conneciion with the above captioned STB Docket No. 
MC-F-21035 ("Application"). By decision and order dated September 15, 2009 ("Decision"), the 
STB did not grant applicants tentative authority under 49 CFR i I g2.4<b) and instead instituted a 
proceeding to address certain matters and to determine the merits of the parties application. 

The NYSAG currently has an open antitrust investigation conceming Twin America, 
LLC and its formation. That investigation is ongoing so our comments are made using publict> 
available information and the parties' Application to the STB. Nevertheless, commenting on 
certain key issues may be beneficial in addressing certain matters and determining the merits of 
the application. 

The NYSAG submits these comments to emphasize the competitive importance to New 
York, its consumers and tourists visiting New York City. We urge the STB to take a particularly 
close look at the Application ofthe parties to ensure that there is fair competition for sightseeing 
tours of New York City by double-decker buses and to the integrity ofthe STB application 
process. 

BACKGROUND 

The New York State Attomey General subpoenaed Stagecoach Group pic and Coach 
USA, Inc. on July 31,2009. City Sighls LLC, City Sights Twin LLC. and Twin America. LLC 
("Twin America") were subpoenaed on August 3, 2009. 

The subpoenas concemed a "joint venture" agreement entered into by Intemational Bus 
Services, Inc. ("IBS"), a subsidiary of Coach USA. Inc. ("Coach USA") and City Sights Twin, 
LLC ("City Sights Twin") in March. 2009 for the formatron of Twin America, LLC ("Twin 
America"). We believe the joint venture concemed the parties' respective business of a 
sightseeing hop-on/hop-off tour primarily by double-decker and other vehicles in the 5 boroughs 
of New York City. Twin America, LLC began operations as a joint venture on March 31, 2009 

After we issued subpoenas to the parties, the parties made an application to the STB on 
August 19, 2009, about A,Vi months after the joint venture began, for control of Twin America 



under 49 U.S.C. § 14303 ("Application"). Also after our subpoenas, on August 10, 2009, Twin 
America applied to the Federal Motor Carrier Safety Administration ("FMCSA") for appropriate 
operating authority to become a regulated motor carrier. 

We met with the parties on August 19,2009,' the same day the parties filed their 
Application to the STB. The parties asserted that they believed the NYSAG did not have 
jurisdiction over the parties and we disagreed. Without waiving jurisdiction, the parties and the 
NYSAG agreed to a voluntary production of documents. The parties are currently in the initial 
stages of voluntarily producing documents to us. 

On August 27. 2009, the NYSAG filed its Notice of Intent to Participate in this STB 
proceeding as a party of record to receive any filings by the parties. This was done without 
conceding the NYSAG's jurisdiction over the parties. 

ANTITRUST CONCERNS 

In the view ofthe NYSAG, the Application to control Twin America by two direct 
competitors of tour guided sightseeing tours by hop-on/hop-ofT double-decker buses in New York 
Cit>' raises significant competitive concerns. The NYSAG makes these comments without 
passing judgment as to the legality of Twin America, LLC at this time. 

a. Approval of Ihe Application Would Strengthen Market Power and Create a 
Monopolist in Major Routes.' 

Market shares determine the likelihood that a joint control agreement will create or 
increase market power or facilitate its exercise. "The creation, increase, or facilitetion of market 
power will likely increase the abilit>' and incentive profitably to raise price above or reduce 
output, quality, service, or innovation below what likely would prevail in the absence ofthe 
relevant agreement" (see Antitrust Guidelines for Collaborations Among Competitors). To 
assess the impact on market power ofthe Application filed on August 19, 2009, it is necessary to 
go back and examine the change in market shares that occurred before and after the parties 
entered into the joint venture agreement in March, 2009. It is necessary to look back because the 
joint venture agreement in March, 2009, resulted in a major consolidation of maiket power in at 
least one ofthe primaiy product segment markets in which Twin America operates. Hence, this 
raises potential antitrust issues, and the STB's approval ofthe Application would have the effect 
of exempting the applicants from both state and federal antitrust law under 49 U.S.C. § 14303. 

The starting point for estimating market share is identifying the relevant markets. Twin 
America was formed by (i) IBS, which is associated with both Stagecoach pic and Coach USA, 
and (ii) City Sights.^ IBS was operating under the trade name Gray Line New York ("Gray 

' After several postponements by ihe panies. we were finally able lo schedule a meeting for August 19, 
2009 To our great surprise, the parties informed us during our initial meeting that Ihey were making a 
filing lo Ihe STB for the acquisition of Twin America. LLC that same day. 

' For purposes of Ihis discussion, we will call City Sighls LLC and Cily Sighls Twin as "City Sights" 
because "Twin America was formed in March 2009 in recognition ofthe fact that IBS and CitySights LLC. 
the previous operator of transportaiion services now provided bv City Sights Twin " (Application, pg 
10). 



Line'') before entering into the joint agreement. Both Gray Line and City Sights provided and 
competed on various transportation and tour services. Tour services included double-decker 
buses and other vehicles before the parties entered into the joint veniure agreement. 

Both IBS and City Sights served various product segment markets instead of one product 
market that includes all transportation and tour services. For example, the market for the hop-
on/hop-off double-decker tour bus business segment is not the same kind of bus business segment 
as canying passengers from New York City to Washington, DC or Boston, MA. The sightseeing 
double-decker tour buses allow passengers to board and un-board (hop-on/hop-off) the buses at 
short intervals along a tour route and allow ticketed passengers to board any bus along the tour 
route for the sightseeing tour purchased. 

To further explain why Twin America operates in various relevant product segment 
markets, instead of a single product market that includes all transportation and tour services, it is 
helpful to understand the different market segments in which Twin America's competitors 
participate and the particular products which they provide. For example, both On Board New 
York Tours and Big Taxi Tours were identified by the applicants as Twin America competitors in 
the Application (Application, pg. 11). On Board New York Tours serves in the destination-
specific shuttle bus tour segment market and Big Taxi Tours serves the double-decker bus tour 
market. That is. customers using the double-decker product would be able to catch any double-
decker bus at any ofthe designated tour stops with an average waiting time of about IS minutes, 
while the shuttles for the On Board New York Tours are scheduled to leave roughly 4 times a day 
and customers stay on the same bus and do not have the option to decide how long lo stop at a 
particular destination. Hence, Twin America services various product segment markets instead of 
one product market that includes all transportation and tour services. 

With access to only limited information on the various product market segments which 
IBS and City Sights service, market shares are only calculated for the "double-decker" market as 
an illustration ofthe impact on market power of approving the Application. According to the 
Application, both IBS and City Sights were active panicipants in the "double-decker" product 
segment market. (Application, pg. 11). Applicants state that Twin America was formed because 
of "a declining revenue base due to a drop-ofT in tourism in the New York City area." 
(Application, pg. 10). Thus, the market share calculation treats New York City as the geographic 
market. 

Without any financial information from the applicants and any ofits competitors in the 
market, the market shares were estimated using the number of major geographic routes.' which 
are covered by providers in the market. The major geographic routes are the (i) Downtown Loop, 
(ii) Uptown Town Loop, (iii) All Around Town Loop, and (iv) Brooklyn Loop. The estimated 
market shares indicate that even without the approval of the joint control, Stagecoach already 
owns roughly 44.5% ofthe market through its association with Gray Line, while City Sights 
owns about 44.5% ofthe market. The remaining 11% ofthe market is owned by Big Taxi Tours. 
The approval ofthe Application will solidify the applicants' control to approximately 89% ofthe 
market share (See summary Tables I and 2 below with the estimates of market share). 
Additionally, approval ofthe Application will endorse a monopoly in three out ofthe four major 

' Information was collected from each ofthe provider's internet websites. 
City Sights. October 23,2009. hnp://www.citysightsny.com. Grey Line New York. October 23,2009. 
http7-'www.newyorksightseeing.com Big Taxi Tours. October 23. 2009. 
http://www.bigtaxilours.com/Packages.htm. 

http://www.citysightsny.com
http://www.newyorksightseeing.com
http://www.bigtaxilours.com/Packages.htm


routes. That is, the Uptown Ixxip, All Around Town Loop and Brooklyn Loop will be controlled 
by the applicants alone, wilh the majority ofthe Downtown Loop controlled by the applicants as 
well. 

Table 1: 

Sources 

Cit) Sights October 23. 2009 hitp .riiwM- ca)-iighun\ com 

Grey Une Se» York October 23. 2009 hiip/tiu w tte\r\-ariiighiseemg com 

Big Taxi Tours October 23.2009 http '̂vw\̂  biglaxiiouri com'Paci.ages htm 

Table 2: 

Don^(ov^n Loop 

Uplown Loop 

AM Around Town Loop 

Brooklyn l.oop 

Total b\ Company 

Esiimaied Market Share 

CitySi^sa 

I 

1 

) 

1 

4 

44.5^. 

Grav Line 

1 

1 

1 

1 

4 

4 4 5<!'. 

Bie Taxi Tours 

1 

1 

11% 

Total bv Loop 

i 

2 

2 

9 

100% 

Downtown Loop 

Uptown Loop 

All Around Town Loop 

Brooklyn Loop 

Total by Company 

Estimated Market Share 

CitvSielits & Grav 

2 

2 

2 

2 

8 

89% 

Une Bie Taxi Tours 

1 

1 

11% 

Ttftal by Tour Type 

3 

2 

2 

2 

9 

100% 

Sources 

City Sighls October 23. 2009 http . 'wtrir cilystghtirty com. 

Grey Line Wi, York October 23, 2009 htip..'vwiii.newyorlatghtseemgcom 

Big Taxi Tours October 23. 2009. iuip •'/•WWH bigtaxttours com^Pacltages him 



b. Approval of the Application Would Increase Barriers to Entry and/or Assert 
Negative Impacts on Employees 

The applicants claim that the joint control would allow them to achieve significant 
economies and cost savings by combining theircommon management and purchasing activities. 
The applicants claim that they have already achieved savings on purchases of fuel and spare parts 
since entering into the joint venture agreement and Ihat they are also expecting to save on 
insurance and advertising costs in the future (Application, pg. 10). Unless the applicants lowered 
the number of buses running and/or reduced current employee levels after consolidating their 
operations, the reported cost savings in fuel, spare parts and insurance purchases could probably 
only have been generated by receiving volume discounts. This indicates that the approval ofthe 
application would likely significantly increase the barriers to entry into the market by putting 
potential entrants in competition with an incumbent with control of nearly 90% ofthe market and 
with the ability to benefit from volume discounts that further enhance its competitive position in 
the "double-decker" market. 

As for the anticipated savings on advertising costs suggested by the applicants, these 
could likely be achieved either by consolidating the number of advertisements, or by firing 
advertising/field sales personnel who are currently employed by Twin America. The applicants 
further suggest that the joint control could eliminate duplicative "back office" administrative 
functions, including accounting, sales, and IT functions. Unless these back office functions are 
currently out sourced rather than performed in house by Twin America employees, eliminating 
these function will likely mean layoffs of Twin America employees. 

Any cost savings, if any, would only benefit the applicants and not the consumers unless 
the applicants were lo pass on the savings to consumers in the form of lower prices for their 
products. Economic theory suggests that businesses strive to maximize tficir profits. Businesses 
would thus be inclined to boost their profit margins by keeping any realized cost savings unless 
they are faced with competitive pressure to lower prices. That is, the likelihood of passing on cost 
savings increases with the level of competition. This suggests the approval ofthe Application 
will lower the applicants' incentive to pass on any cost savings in the double-decker market since 
the approval will affirm the applicants' control of nearly 90% ofthe market as explained in the 
previous section. Hence, the applicants anticipated cost savings in the double-decker market 
come from the cost of (i) increased barriers to entry through volume discount contracts; (ii) firing 
of Twin America's employees and/or reducing the hours or wages of Twin America's employees; 
and/or (iii) reducing the number of buses or frequency of tours. Eliminating buses or tours could 
decrease the adequacy ofthe service since it would increase waiting time and/or lower the 
number of stops available within a route. 

c. Horizontal Agreement By Competitors of Sightseeing Hop-on/Hop-ofT 
Tours Primarily By Double Decker Buses 

The joint venture as structured in March, 2009 gave IBS, a subsidiary of Coach USA and 
City Sights Twin each a 50 percent share ofthe voting rights in Twin America. The joint venture 
gave Coach USA a 60 percent share and City Sights Twin a 40 percent share ofthe economic 
rights.^ 

* Article from www.busride.com, "Stagecoach Group, CitySights NY fonm Twin America in joim venture. 
March 18, 2009 and parties' Applicaiion, pg. 3 

http://www.busride.com


Currently, the joint operation by two direct competitors of tour guided sightseeing hop-
on/hop-off tours primarily by double-decker buses in New York City gives the entities the power 
to restrict competition for double-decker bus tour ticket prices and marketing to customers. 
Dividing profits by competitors are a disincentive to compete on price. Both competitors can 
remain static on price or have price differentials relative to each other bul the profits would 
always be divided the same, 60/40 amongst the two direct competitors. 

Coordinated action by two direct competitors can also eliminate competition for 
marketing with ticket selling partners such as hotel concierges, museums, helicopter and boat tour 
operators, etc. Coordinated action may foreclose new entrants from gaining access to a net^vork 
of hotel lobby ticket counters, hotel concierges, and travel agents lo sell sightseeing tours because 
of volume discounts, exclusivity or lack of bargaining power. 

JURISDICTION 

With due deference to the STB. the NYSAG disagrees with the applicants' assertion that 
the NYSAG does not have jurisdiction over the parties under the present facts. 

a. Twin America, Inc., Cit>'Sights LLC and City Sights Twin Are Not 
Interstate Passenger Carriers 

As the STB recognized in its Sept. 15, 2009 Decision, the parties do not provide specific 
information detailing the authority under which the various interstate transportation services 
operate. Although Twin America recently filed with the FMCSA lo obtain appropriate operating 
authority after our subpoenas, we are not aware of CitySights LLC or City Sights Twin as having 
had appropriate interstate operating authority either. Applicants state that City Sights Twin, a 
non-carrier, now provides interstate transportation services previously provided by CitySights 
LLC. 

We are not persuaded that CitySights, LLC, City Sights Twin and Twin America were 
interstate passenger carriers when we subpoenaed the parties. Although Coach USA and its 
parent Stagecoach pic controlled interstate passenger carriers, the joint venture they entered into 
with City Sights Twin in March, 2009, did not involve interstate transportation because the 
parties' sightseeing double-decker tour buses in New York City did not cany passengers 
interstate. Also, the sightseeing passengers did not purchase New York City double-decker bus 
tour tickets to travel interstate. 

We believe Twin America was formed by the parties to jointly operate their respective 
sightseeing hop-on/hop-off tours primarily by double-decker buses and other vehicles in the 5 
boroughs of New York City. 

b . The March, 2009 "Joint Venture" Transaction is Not Interstate 

The parties' respective hop-on/hop-off double-decker bus sightseeing tours of New York 
City did not carry passengers interstate 

As noted above, the hop-on/hop-off double-decker bus sightseeing service is nol the same 
service as transportation services canying passengers interstate. The sightseeing double-decker 



tour buses in New York City allow passengers to board and un-board the double-decker buses al 
specific tourist attractions along a specified tour route, at short intervals. The New York City 
sightseeing tours by double-decker buses did not carry passengers out of New York State, let 
alone New- York City. 

Although the parties enumerate various services as part of Twin America's tourism 
services to give the semblance of interstate transportation, such as garaging buses in New Jersey, 
we believe the crux of the joint veniure concemed the sightseeing hop-on/hop-off tours primarily 
by double-decker buses in the 5 boroughs of New York City. Characterizing a New- York City 
transaction as an interstate motor passenger carrier transaction should not trigger STB jurisdiction 
and avoid antitrust scrutiny. 

c. Approval of fhe Application is Not in the Public Interest 

The parties state in their Application Ihat "a grant ofthis Application will not only 
comport with the requirements of section 14303, but underscore the role ofthe Board in 
connection with transactions ofthe son that led to the formation of Twin America." (Application 
pgs. 15-16). 

While underscoring the role ofthe STB, we are not aware of any filing made to the STB 
by the parties or any approval by the STB for the March, 2009, joint venture formation of Twin 
America under 49 USC § 14302, if such a filing were required for the pooling and division of 
transportaiion or eamings. The role ofthe STB may have been critical at that juncture had a 
filing been made because one ofthe standards for approval by the STB under 49 U.S.C. § 14302 
is whether the transaction will not unreasonably restrain competition. While the parties have now 
filed the Application under 49 U..S.C. § 14303 and state that the transaction is consistent with the 
public interest, we disagree. The elimination of competition is not in the public interest. 

A signed copy ofthe March, 2009 joint venture agreement and its exhibits may already 
have been submitted by the parties for STB review. 

d. Jurisdictional Issues Not Resolved 

"Applicants submit that the Transaction is subject to the Board's exclusive jurisdiction 
and will be pursuing that issue with the New York Attomey General." (Application, pg. 1S). At 
present, since our meeting with the panies on August 19, 2009. we have only agreed to disagree 
as to jurisdiction. We believe that we have jurisdiction over the parties conduct conceming the 
formation and the subsequent joint activities of Twin America. 

Consequently, the NYSAG believes the STB should find that under the present facts, the 
NYSAG has jurisdiction and should deny the parties' Application for control of Twin America 
LLC and restore competition for tour guided sightseeing by double-decker buses in New York 
City. In the altemative, the STB should condition the approval ofthe Application by ordering a 
divestiture ofthe tour guided sightseeing business by double-decker buses in the 5 boroughs of 
New York City from Ihe transaction. 



DATED: November 2, 2009 

Respectfully submitted, 

I Jame^ Yoon / / 
X^̂ M^̂ 'va.xw Attomey General 

Antitrust Bureau 

Kitty Kay Chan 
Director of Economics 
Antitrust Bureau 

Slate of New York 
Office ofthe Attomey General 
Antitmst Bureau 
120 Broadway, Suite 26C 
NewYork, NY 10271 
Tel: (212)416-8822 
Fax:(212)416-6015 

For ANDREW M. CUOMO 
Attomey General 
State of New York 
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HIGHGATE OXFORD MANAGEMENT COMPANY, LLC 

Febmaiy 10,2010 

VIA OVERNIGHT COVRIER 
AMD CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Cootinental Guest Services Coiporation 
ISOl Broadway 
Soite 1814 
New Yoric. NY 1003€ 

Re: Tarnijimtlnn of Expedja Traveldeak Liceose Agreement ftfae "AareeiiiT1*^i '*''**d Pecember 
30. 2005 as amended bv the Novation Apeemait fthe "Novation") dqted December 2006 
bv and between Contmental Guest Services Corn fCGS-^ g^coe«so^ to Ttavdacape. LLC 
d/b/a Eicpedia Travel C'Expedia") and Lerineton HoteL LLC aa mccegaor tq l ^ ^ f f r ^ 
Hotel Operating Lesseei LLC ftiie "Operatoi"1 with respect to the property conunmilv 
known as Radisson Lexinetioo witfa an address of SI 1 Lexington Avenue. Hew Yoric NY 
10017 (the-Preoertv'*) 

Ladies and Oentlemen: 

Efigjlgate Oxford Management Company, LLC manages (be Radisson Lexington Hotel for Operator and tbis 
letter is written on belialf of Operator. 

Operator exercises its right to terminate the Agreement effective May 15,2010. 

Please contact Donald Sheneman at 212-7S5-4400 if you have any questions. 

Sincerely, 

HJOHGAUB a X F f m MANAGEMENT COMPANY. LLC 

B y : _ 
Name: Ste^e Baricic 
Title: Chief Operating Officer 

cc: Donald Sheneman 
Steve Barick 
SamBhadha 
Kutien Jacob 

545 E. John Carpenter Freeway • Suite 1400 • Inring, Texas 7SM2 
Telephone: ^72)444-9700 • Faciiiiile: (972)444-9210 



1568 BROADWAY HOTEL MANAGEMENT, LLC 

Febmaiy 8,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIL, RETURN RECEIPT 
REQUESTED 

Contiaental Guest Services, Corp. 
1501 BroadwE^ 
New Yoric, NY 10036 

Re: 3:flTmff»H"f' uf LUtfliiMrAgasanent fthe "Aimeemenf 1. Ha^?^ AinT ' 1. ?.O07. bv and between 
V ^ a e s Sqnare Hotd Oper^jngM •««•»* LLC, ftiie ^Lioenaoi"! and Continental Gaest Services. 

^ ^ ffrl "f iinmiT"l-*«fireBPgct to tiie property commonly known as Dodbletree Queat 
Suites rmtes Souare. New Yoric. NY fdie "Hotel"). 

Ladles & Genttemeo: 

1S68 Broadway Hotel Management LLC maiiqges tlie Hotel on bebalf of Licensor. 

Licensor hereby exercises its right to temiinate tiie Agreement effective March 15,2010. 

Please contact Sam Grabusb at 212-403-6310 if you bave any questions. 

Sincerely, 

1568 Broadwffi(.H^l Management^ LLC 

Name: Steve 1 
Title: Chief Operating OiBcer 



BATTERY PARK HOTEL MANAGEMENT, LLC 

Febmary 10,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Contineatal Guest Services Coiporation 
1501 Broadwqr 
Suite 1814 
New Yod^ NY 10036 
Attn: Betty Zhang, Ptesident 

Re: Tmnination of Theatre. Travel & Concierge Services Agreement fthe "AgreenMnfl. dated 
Oolober 2.20O6. bv and between Batterv Paric Hotel Managaneot. LLC ftiie '*Hotd^ and 
Continental Guest Services. Corp. (the '*Operator^ witii respect to flie property comrnQnly 
known as Embaasv Sititea Hotel whfa an •^''"•^ff "f 'Q? N"H^ Ppd AvenuBL New Yoric NY 
ftiie "Property'n 

Ladies and Gentlemen: 

Battery Paric Hotd Management LLC, hereby exercises its ri^ to tenninate tiie Agreement eflGective May 
IS, 2010. 

Please contact Mark Miller @ 646-769-4416 if you have any questions. 

Sincere^. 

BATTERY PARK^QTEL MANAGEMENT, LLC 

By: 
Name:'Steve Barick 
Title: Oiief Opetating Officer 

Cc: 
Mark Miller 
Geoffiey Mills 
Steve Barick 
Kurien Jacob 

545 E. John Carpenter Freeway • Saite 1400 • Irving, Texas 7S062 
Tdephone: (972)444-9700 • Facsimile: (972) 444-9210 



PARK CENTRAL MANAGEMENT LLC 

February 8,2010 

VL\ OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Continental Guest Services Cotp. 
1501 Broadway 
Suite 1814 
NewYoricNY 10036 
Attn: BettyZhang 

Re: Termination of Xj^e-rfgemeay ftiie "Agreement"), dated Novemher 22.2005. bv and 
te tweenP^Centra l H a ^ JBm. LLC ftiie "Landlord"^ and CoatJBental Guest Services. 
Coqi. ftfie "ffaiaH#!»w<Bnapect to flieprapertv command kmywn aa Paric Ceatiral Hotel 
witii an address of 870 7* Avame (^ 66* Street New Yoric. NY ftiie •Tlotd") 

Ladies &. Gmtiemen: 

Paric Central Management LLC, d/b/a Paric Central Halifioc Management LLC manages tbe Hotd for 
Landlord and this letter is writtea on behalf of Landlord. 

Landlord hereby exerases its ri^ to tmninate tiie Agreement effective Miq^ 15,2010 

Please contact Midc^ Schneider at 212-707-5028 if you have any questions. 

Sincerely, 

Paric Central Managemeo^ LLC d/b/a 
Paric Cenlral H a l i ^ Management, LLC 

Name: Steve Bvick 
Title: Chief Operating Officer 

Cc: Midcey Scfandder 
Steve Baridc 
Kurien Jacob 

545 E. John Carpenter Freeway - Suite 1400 - Irving, Texas 75062 
Telephone: (972)444-9700 • Facaioiile: (972)444-9210 



HIGHGATE OXFORD MANAGEMENT COMPANY II, 
LLC 

February 8,2010 

VIA OVERNIGHT COURIERAND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED . 

CootiDental Guest Services Coiporation 
ISOl Bioadwsy 
Suite 1814 
New Yoric, NY 10036 
Attn: BeUy Zhang 

Re: Temunation ef CmHiignSranBsf^ervi^ lan^ Licenge Agreement ftiie "Afraement^. bv and 
Lessee. LLC ftiie "Hotel Ooeratoi") and 

i "Operatoi^ dated Mav 1.2007. wifli resnectta 
tiie property commoniv known as Doublehee MehonoUtan Hotd fflie "Hoten witii an 
address of 669 Lexinfton Avenue. New Yoric NY 10022 

Ladies and Gentlemen: 

Highgate Oxford Management Company II, LLC manages tiie Hotd on iMhalf ofthe Hotd Operator and tiiis 
letter is Awritten on behalf of the Hotel Operator. 

Hotel Operator hereby elects to ticmilnate the Agreement effective May IS, 2010. 

Please contact Maurido Patuio at 212-350-6004 if you have any questions. 

Sincerdy. 

HIGHGATE Q^^gRD MANAGEMENT COMPANY II. LLC 

B y : _ 
Name: Steve Barkk 
Title: Chief Operating Officer 

Cc: Maoiicio Patino 
SamBhadha 
Steve Barick 
Kurien Jacob 

545 E. John Carpenter Freeway • Suite 1400 • Irving, Texas 75062 
Telephone: (972) 444-9780 - FacsimUe: (972) 444-9210 



HIGHGATE HOTELS, L.P, 

February 8,2010 

VIA OVERNIGHT COURIER 
AND CERITFIEO MAIL RETURN RECEIPT 
REQUESTED 

Continental Guest Services, Corp. 
1501 Broadway 
Suite 1814 
New Yoric. NY 10036 

Re: Tiirminnrimi nfTYm 
New Yoric 

Agreement ftiie "Apeemaif \. by and 
ihofi Owden Lm"^ am* fyftiiymtiil Cimpit 

tn flie propertv commoniv known as HTilUm 
Garden Inn 35* Street. New Yoric. NY fdie "Hotel"^ 

Ladiea and Gentlemen: 

I£|hgate Hotels, L.P. manages the hotel for RLJ III - HGN Manhattan Lessee^ LLC, d/b/a New Yoric West 
35*^ Street HGI QHGV) and this letter is writtea on behalf of HGI. 

The above referenced agreement eiqpired Januaiy 29,2010 and HGI hereby elects not to renew the 
agreement and demands that you vacate tiie premises by &Ardi IS, 2010. 

Please cootact Hilda Garvey @ 212-609-1030 if yon have any questions. 

Sincerely, 

HXGHGATEHQTBLS, L.P 

Bv: S^^ ik ^ < i ( u ^ 
Name: Steve Baridc 
Title: Chief Operating Officer 

Cc: 
Hilda Garvey 
Steve Barick 
Kurien Jacob 

545 E John Carpenter FVeeway • Suite 1400 • Irving, Texas 75062 
Telephone: (972)444-9700 • Facdmile: (972)444-9210 



HIGHGATE HOTELS, L.P. 

Februaiy 8.2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEOPT 
REQUESTED 

Continental Guest Services, Coiporation 
1501 Broadway 
Suite 1814 
NewYoricNY 10036 
Attn: Bet^Zbaag 

Re; TenninafiCT] gf y.}cen«e and CqnciefpseryieMTtagrPT»T^ fthe "AflreemailD. dated January 
Baat30*SfteetQ^nar.L ^ ^ 

GnestServiceaComirf '^^rtW'^lii ||ili||'TnTiTtra«'«**ofliepwmei1v commoniv known 
1. 2009. fay and between aijirtv Bast 30* SfteetOitaer. LLC ftiie «Hold"> and Contmental 
Gneat Servicea Comoratirlli ftTin '^rj<ittu*'YVH![i resnect to flie praoertv commoniv 1 
as Hold 30 30 with an address Qf3QEagt 30* Street New Yoric. NY ftiM "Pronertv^ 

y.-Bdi*** ^ Gentlemen: 

Highgate Hotels, L.P. manages fhe Property for Hotd and tills letter is written on Hotd*s bdialf 
Hotel hereby dects to exerdse its ri^t to tenninate the Agreement effective April 15,2010. 

Please contact Fk>renck> Ferrao at 212-651-3880 if you have apy .questions. 

Sincere^, 

HIGHGATE » 

Name: Steve Barick 
Titie: Chief Operatbig Officer 

Cc: FloreacioFfiErao 
SamBhatBu 
Steve Barick 
Kurien Jacob 

545 E. John Carpenter Firecway • Suite 1400 • Irving, Texas 75062 
Telephone: (972)444-9700 • Facsimne: 072)444-9210 



HIGHGATE HOTELS, L.P. 

Febmaiy 8,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Contineotal Guest Services, Coip. 
1501 Broadway 
Suhe lSU 
New Yoric, NY 10036 
Attn: Chief Executive Officer 

Re: Tarmination of The Paramount Hgt^-fflwPYoric a3>i Continental Guest Services Core, (tiie 
"Agireement"). by and between "fae Paramount HrtJl New Yoric ftiie "PtF') and Crtwriwyital 
Guest Sgvicea. Cora, ftiie "CG^*> witii i tsfeet ta tiie propertv cntrnimnly Imnwn as The 
Paramonnt Hotel witii an address of 235 West 46* Street New Yoric NY (tiw "Ho ten 

Ladies and Gentlemen: 

Highgate Hotels, L.F. manages tiie hotd fi» Becker-Paramount Feei, LLC, d/bAi The Paramoimt Hotel 
CPIT) and this letter is written on behalf of PH. 

PH herdiy exercises its right to tenninate tbe Agieement effective April 15,2010. 

Please o<mta«t Geoffrey Mills at 212-827-4174 if you have any questims. 

Sincerely. 

HIGHGATE HO'mLS, LJP. 

Name: Steve Barick 
Tide: CSiiefOpeFBding Officer 

Ce: 
Geof&^KfiUs 
Steve Barick 
Kurica Jacob 

545 EL John Carpenter Freeway • Suite 1400 - Irving, Texas 75062 
Telephone: (972)444-9700 - Facrindle: (972)444-9210 



HIGHGATE HOTELS, L.P. 

Fdiruaiy 10,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Continental Qvest Services Coiporation 
1501 Broadway 
Suite 1814 
New Yoik, NY 10036 
Attn: Bdfy Zhang, Pieafaknt 

Re: Termmrtion of Concfeee Service and Gift Shon Agreement fflie "Aeraemenf 1. dated 
September 4. 2007. bv and betvreen Hihon Qaiden Inn Times Souare ftiie "Hotd"^ and 
Continental Guest Services. Com, ftiie "Qperaftir^ vridi respect to tiie property 
commonly known «• V[t\mpton bm. wifli an address of 851 a" Avafflie t ^ Yoiic. NY 
10019 

Ladies and Gentlemen: 

Hie^igate Hotels, L J>. manages tiie hotd for RPH Hotds 48tii Street Owner, LLC, d/b/a Hilton Oatxieo Inn 
Tbnes Square (tiie "Hotel") and this letter is written on bebalf of Hotel. 

Hotd herehy exercises its right to tenninate fhe Agreement efifective June 15,2010.' 

Please contact Tiniottq' Dowd at 646-710-5710 If you have any questions. 

Sincerdy, 

Name: Steve Baridc 
Title: Chief Operating Officer 

CK 
TunofliyDowd 
Dennis Lanners 
Steve Baiick 
Kurien Jacob 

545 E. Jahn Carpenter Freeway • Suite 1400 • Irring, Texas 75062 
Telephone: (972) 444-9700 • Facsimile: (972)444-9210 



HIGHGATE HOTELS, L.P, 

February 10,2010 

VIA OVERNIGHT COURIE3t 
AND CERTIFIED MAIL RETURN RECEIPT 
REQUESTED 

Continentnl Quest Services Cotporatian 
ISOlBroadwi^ 
Snite 1814 
New Yoric NY 10036 
Attn: Betty Zhang, President 

Re: Tcrmmati<m of Conderee Sa-vice and Gift Shop Aereenuait fflie "A^raemenf'V dated 
SBfttemhur A 2007. bv and between Hampton Inn Times Souare Norti ftiie "HotelH agj 
Continental Guest Services. Com, fflie "Qperatoi'M vritii teaoectto die nropertv 
commoniv known as Ifamnton Inn witii an address of 851 8* AvenmB. NewYoricNY 
10019 ffl»Tropertvn 

Ladies and Gentiemen: 

Ifighgtite Hotels, L.P. manages tiie property for RPH Hotek 51 * Street Ovmer, LLC, d/b/a Hampton Inn 
Times Square North (tiie "Hcter) and tiiis letter is written on behdf of Hotel. 

Hotel herdiy exerdses its ifght to terminate the Agreement effective June 15,2010. 

Please contact Kaizad Chaina at 646-710-5B40 if yon have any (piestions. 

Smcerdy, 

Name: Steve Barick 
Title: Chief Operating Officer 

Cc 
Kaizad Guana 
Dennis Lanners 
Steve Baiick 
Kurkn Jacob 

545 E John Carpenter Freeway • Suite 14O0 • Irving, Texas 75062 
Telephoae: ^72)444-9700 • FacsimUe: (972)444-9210 



FelBvacy 10,2010 

VIA OVERNIGHT COURIER 
AND CERTIFIED MAIJi, RETURN RECEIPT 
REQUESTED 

Continental Guest Services CoipcxalicMi 
ISOl Broedwi^ 
NewYoricNY 10036 
Attn: Betty Zhang, President 

Re: Tenninarimi of TTieatre. Travel A Conrieree Services Ap-eanent fthe "Agreemenf *). dated 
July 11. 2007. bv and between OTA Hotd Ovmer. LP. d/h/a On The Avenue Hotel ftiie 
"Hotel") and ContmefH <^i??t Services. Coro. fthe 'Operator^ vdtii respect to ttie 
property y^trnw^^Y known as On The Avenne Hotel. New Yoric NY (the Tropertv"). 

Ladies & Gentlemen: 

Hii^igate Hotels, L.P. manages ti» Pioperty on behalf of Hotd and this letter is wriUjni oo behalf ofthe 
HoteL 

Hotd hereby exercises Its right to tennuuito flie Agreenient effective May 15,2010. 

Please contact Ricbard Hotter at 212-651-3308 if you have any questions. 

Smcerely, 

HIGHGATE HOT! 

Name: Steve Barick 
Title: Chief Operating Officer 

ex: Richard Hotter 
Dennis Laoneis 
Steve Baridc 
Kurien Jacob 

545 E. John Carpenter F -̂eeway • Saite 1400 • Irving, Tesas 75062 
Tdephone; (972)444-9700 • FacaimiiB: ^72)444-9210 


